
Annual Wage Review 2016-17 

 

Reply submission on Preliminary Issues 

 

17 October 2016 

 

 

 

 



i 
 

 

Contents 
ISSUE 1 – A MEDIUM TERM TARGET....................................................................................................... 1 

Statutory construction ........................................................................................................................ 1 

Relationship to transfer payments ..................................................................................................... 2 

Complaints of rigidity .......................................................................................................................... 4 

ISSUE 2 – REVIEW OF TRANSITIONAL INSTRUMENTS ............................................................................. 5 

Long Service Leave Awards ................................................................................................................. 5 

ERO ...................................................................................................................................................... 6 

ISSUE 3 – ARRANGEMENTS FOR EMPLOYEES WITH A DISABILITY .......................................................... 7 

 

 



1 
 

ISSUE 1 – A MEDIUM TERM TARGET 
 

Statutory construction 
 

Australian Business Industrial (ABI) seem to approach the issue of the target on the basis that the 

considerations relevant to the modern awards objective and minimum wages objective are closed 

categories1.   No such limitation is evident from the text of the legislation.  The considerations 

separately listed are mandatory, but not exclusive. 

 

They go on to submit that: 

“It is not contested that the metrics which would likely inform a medium term target (% of 

median wage as one example) are likely be called upon by parties as relevant factors for the 

Fair Work Commission’s legislative task under the Act from year to year. By way of example, 

factors such as the needs of the low paid necessarily incorporate concepts of relative earnings 

and relevant costs.”
2
 

Given this common ground, it follows that a consideration of what is “fair and relevant” having 

regard to “relative living standards and the needs of the low paid” might properly include an 

assessment of what relative level is “a fair and relevant” one.  A target, or target range, is a suitable 

inclusion in such a consideration, rather than being a “diversion”, as Ai Group suggest3. 

 

The Australian Chamber of Commerce and Industry (ACCI) submission seeks to assert that the 

institutional framework that establishes a safety net minimum wage has nothing whatsoever to do 

with income distribution.  This assertion is as fallacious as it arrogant.   It is clear orthodoxy that the 

external setting of a minimum wage is premised on the belief that in the absence of doing so, the 

lowest wages the market would deliver would be socially unacceptable.   By setting a minimum wage 

at a level higher than that which the market would deliver, income is redistributed.   This basic social 

and economic policy precept has been evident in each manifestation of the statutory framework 

that provides for minimum for wage - it is its raison d’etre .   If this were not true of the current 

framework, the requirement upon the Commission to have regard to “relative living standards and 

the needs of the low paid” would be inexplicable.   

 

 

                                                           
1
 See paragraph 3.14 of the ABI Submission 

2
 At paragraph 3.16 of the ABI Submission 

3
 At page 3 of the Ai Group Submission 
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ACCI’s submission argues that:  

 the average income of those on awards has actually increased relative to the average for those 
on all methods of pay setting over the last 10 years, and  

 the average wage of those on awards has actually increased more quickly than the average 
wage of all methods of pay setting over the past six years. 

4
 

ACCI does not report the statistical sources or methods for obtaining these data, and these are not 

evident in the sections of ACCI’s earlier submission it refers to. But if they have been arrived at by 

the method of taking an average income across awards as a comparator with the average across all 

methods of pay setting, this is clearly a much blunter instrument than necessary and tells us little. 

 

Rather, it is appropriate to compare standards of living on NMW and awards by use of the dollar 

values of actual NMW and specific awards rates of pay and compare them with average or median 

earnings in total or in the corresponding occupations respectively. Although this is not what ACCI 

appear to have done (even in the paragraphs of their earlier submission which do make some 

market rate to award rate comparisons5), our initial submission does make these comparisons and 

shows clearly in Figure 1 that the ratio of the corresponding awards to median wages for technicians 

and trades workers have not increased from 2010 to 2016. Figure 2 shows that the ratio of 

corresponding awards to median for professionals also has not increased from 2010 to 2016.  In 

Figure 3 the ratio of corresponding awards to median earnings for managers has clearly fallen from 

2010 to 2016.  6 

 

 

Relationship to transfer payments 
 

Much of AiGroup’s submission on the issue of whether a target ought to be set proceeds on the 

basis that doing so makes it impossible to take into consideration changes in the social safety net.  

This is incorrect for two reasons.  Firstly, the target contended for is non binding.  Secondly, 

decisions on variation of the target, or the extent to which it might be progressed toward in a given 

year, may be relevantly influenced by changes to the social safety net.  Thirdly, it cannot be assumed 

that all persons who are in receipt of the minimum wage also receive income support. 

                                                           
4
 At page 8 of the ACCI Submission 

5
 Paragraphs [122]-[125] of ACCI’s initial submission to the 2015-16 AWR. 

6
 ACTU submission pp.5-6 
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Relatedly, the argument in the Australian Government’s and other submissions that the minimum 

wage is less effective mechanism for addressing inequality than tax-transfer system is breathtaking 

in its inconsistency. The Australian Government submission says: 

“The Government remains of the view (as discussed in its submission to the 2015-16 annual 
wage review) that the minimum wage is a less effective mechanism for addressing inequality 
than the tax-transfer system. “ 

This is the same Government that seeks “budget repair” at the same time as legislating tax cuts.  It 

fails to explain why inequality has widened over a long period in Australia and how the very slow 

growth in minimum wages would not contribute to this. 

 

The Australian Government submission also says “Many low-paid workers are not in low income 

households.”  This issue was addressed in our Reply submission to the AWR 2015-16. The fact 

remains that a substantial proportion of households are in the income range of low pay and would 

be assisted by applying a medium term target for the minimum wage.7  We note also that the 

Productivity Commission’s modelling showed that, for working households, 

“..the distribution of the gains from the minimum wage favour households in the lowest 
quintile of working households, both in gross and net terms… [who] also enjoy a lesser 
reduction in other transfers as their wage income increases.  Overall, the minimum wage 
increase leads to a higher percentage increase in both the gross and net incomes of 
households in the lower quintiles of working households, with progressively smaller 
percentage gains for households in the higher quintiles”.

8
 

 

The Australian Government submission also says “Australia’s highly targeted tax-transfer system is 

more efficient at directing resources to where they are needed most. Furthermore, any loss of jobs 

resulting from a higher minimum wage could exacerbate inequality.”9  Our submission to the AWR 

2015-16 showed that the tax and transfer system had done little to address inequality before and 

after taxes and transfers, over the last twenty years.10 

 

ACCI also argues a medium term target for the minimum wage ‘oversimplifies the social 

considerations underpinning minimum wage setting”, noting the important effect of taxes and 

transfers on the relative living standards of workers reliant on minimum wages.11  Yet this appeal to 

taxes and transfers runs counter to its support for tax cuts. 12  The ACTU notes that the factors the 

Panel takes into account already are able to comprehensively include social considerations. 

                                                           
7
 ACTU submission to AWR 2015-16,at [67] to [71] 

8
 Productivity Commission 2015, Workplace Relations Framework, Final Report, at 217  

9
 The Australian Government Submission at page 3 

10
 ACTU submission to AWR 2015-16, [274] to [282] 

11
 ACCI submission to Preliminary Hearing of AWR 2016-17, 10 October 2016, pp.12-13 

12
 ACCI https://www.acci.asn.au/news/company-tax-cuts-mean-positive-outcomes-all 21 March 2016 

https://www.acci.asn.au/news/company-tax-cuts-mean-positive-outcomes-all
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Complaints of rigidity 
 

We reject the ACCI criticism of the target as “mechanistic” for reasons expressed in our initial 

submission and in the submission of United Voice.  The target is non-binding and inherently flexible 

in its revision and implementation, including where in a given year the balance of considerations 

suggest that any steps taken toward the target ought to be small.  In a similar vein, the Australian 

Federation of Employers and Industries (AFEI) seeks to characterise the adoption of the target as 

effectively supplanting the other considerations relevant to the review13 and the AiGroup suggests it 

would be “more difficult” to take into account special events14.    We disagree for the reasons 

already expressed and we adopt the submission of United Voice that “the full range of 

considerations the Panel is required to consider in setting the NMW are also relevant to the question 

of a target”15. 

 

AFEI also argues that: 

 “…No matter the concern for equity that is postulated to be reflected in a target, real wages 
divorced from growth in productivity cannot be sustained in the long run. Wage increases that 
exceed productivity growth lead to higher levels of unemployment or substitution of capital for 
labour at rates that would not otherwise have been experienced. A target that preferenced the 
maintenance of the minimum wage bite or sought to increase the minimum wage bite, would 
more likely have this effect. 

16
 

However, as we have set out in our submission on this issue, developments in current academic and 

policy thinking indicate that raising income at the bottom and reducing inequality will promote 

productivity increases. And as the Productivity Commission itself has recognized, the evidence that 

higher wages reduce employment is weak or non existent.17  Raising higher awards also would not 

threaten productivity, but rather contribute to increases in it. 

  

                                                           
13

 See for example paragraph [14] of the AFEI submission 
14

 See page 4 of the AiGroup submission 
15

 United Voice Submission at [118] 
16

 AFEI Submission at [33]. 
17

 ACTU submission to AWR 2015-16,at [20] to [33] 
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ISSUE 2 – REVIEW OF TRANSITIONAL INSTRUMENTS 
 

Long Service Leave Awards 
 

The MTA Organisations express an apparently inconsistent view regarding the effect of s. 113 of the 

Fair Work Act.   At paragraph (ii) they state that section “..has the effect of preserving long service 

leave terms in a pre reform (or state reference transitional) award, regardless of whether that award 

has been terminated – a view also embraced by the Australian Government18.   Yet at paragraph (x) 

they state that “…the LSL awards referred to above cannot be terminated until such time as a new 

LSL standard is established and fully implemented”.   Our view regarding these matters was that the 

Commission should exercise caution in terminating such instruments, on the basis that it may be 

argued that section 113 might not be effective if the underlying instruments were terminated, which 

is a view seemingly shared by AiGroup19.   

 

We recognise that that the matter of Maughn Thiem Auto Sales v. Cooper [2014] FCAFC 94 

mentioned in the MTA Organisations submissions seemingly proceeded on the basis that s. 113 

could have regard to instruments as they were at a particular date, irrespective of a later 

termination, although the point appears not to have been argued.   We recognise the correctness of 

the submission by ABI at paragraph 4.6.(b) of their submission that some instruments that section 

113 refers to have already been terminated by operation of law.  However their submission 

highlights, and makes the argument that, those instruments having been terminated means that 

s.113 is inoperative notwithstanding that the relevant awards may have otherwise met the 

necessary criteria for the application of their long service leave terms under that section.   In any 

event, ABI’s recommendation to the Commission that the Awards be terminated is clearly premised 

on their assumption that doing so “will not result in any alternation to employee entitlements with 

respect to long service leave”20.  If the Commission is satisfied that there is in fact a risk that some 

employee entitlements may be effected, it ought not proceed in the manner suggested by ABl. 

  

                                                           
18

 See page page 4 of the Australian Government Submission 
19

 See page 9 of the AiGroup Submission 
20

 ABI submission at [4.8] 
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ERO 
 

There is force in, and we adopt, the submissions of the Australian Services Union in response to 

Question 7 that “In making this Order it would appear that the Full Bench was relying on the 

continued operation of state based awards through to 1 December 2020 at the risk of otherwise 

disadvantaging employees under state based awards that provide a higher rate than the Modern 

Award”.   These contextual submissions are to be preferred over the submissions of ABI on this 

issue.  The submissions of the Australian Government prompt a question worthy of consideration 

however regarding the termination of some NAPSA’s.  It would be of assistance if the implications of 

this (if any) were dealt with the in the Commission’s decision. 
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ISSUE 3 – ARRANGEMENTS FOR EMPLOYEES WITH A DISABILITY 
 

The brevity of and lack of foundation to the responses of ABI and AiGroup to questions 2-5 serves to 

highlight the difficulty in attempting to address the matters in the current process.  Even the (late) 

submission of National Disability Services, whilst making some effort to identify some of the 

complexities involves, does not provide a sufficient basis to proceed.   Moreover, as a the date of 

writing, no group claiming to exclusively represent the interests of employees with a productivity 

limiting disability in open employment has come forward to contribute. 

 

The shared objectives of the parties to the proceedings to vary the Support Employment Award are 

referred to in the Australian Government’s submission21.   These objectives better support a fulsome 

consideration of the relevant issues.  We agree conceptually with government that there is a 

difference between supported employment in ADEs and open employment and that care needs to 

be taken in considering flows in either direction that might be prompted by a change in 

arrangements.  However, in our view this supports delaying a review of the arrangements for open 

employment until the outcomes in supported employment have been resolved and fully considered.

                                                           
21

Australian Government Submission at page 12 
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