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Background Paper Annual Wage Review 2016/17—Proposal for 

a medium-term target (C2017/1) (Background Paper) 

 

 

1. Question 1. Taking into consideration the powers of the Panel to set national minimum 

wages (NMW) and modern award minimum wages under s 285(2) and the minimum 

wages and modern award objectives set out in s 284 and s 134 of the Fair Work Act 

2009, does the legislative framework allow the Panel to adopt a medium-term target 

(or target range) for the NMW or modern award minimum wages?  

2. The Fair Work Act, 2009 (Cth) (FW Act) sets out the powers and duties of the Fair Work 

Commission (FWC). Section 285(1) FW Act requires the FWC to “conduct and complete 

an annual wage review in each financial year.”  The words in bold are not defined in 

section 12 FW Act beyond referring to subsection 285(1).  The words should therefore 

be given their ordinary meaning.  The word “annual” is critical.  It requires that the 

review occur once every year.  The Review is a once-a-year event that adjusts 

minimum and award wages for the forthcoming year.  It is not a process that sets a 

minimum wage having regard to a medium or long-term goal for reaching a particular 

outcome.  There is no statutory remit to have a goal in mind for the medium or long 

term.  

3. The process is vested in the temporal period vindicated by the statute as established 

by Parliament. That proposition is reinforced by the Panel’s own observation on its 

practices thus: 

In taking into account available economic and social data, the Panel’s approach is to 

assess the changes in these data over the past year and to consider longer-term 

trends in order to determine how they inform the statutory criteria. 1 

4. There is no statutory power in the FW Act for consideration of a medium or long-term 

goal or a particular preconceived structure for a minimum wage.  Indeed as United 

Voice acknowledged in its submission seeking that the current procedural process be 

put in place, the process was required to be part of the annual review:  

The process itself would form the first part of the discharge of the Panel’s 2016-17 

obligations under the Act.2 

                                                           
1  [2016] FWCFB 3500 at para 7 
2  United Voice submission dated 30 March 2016 

https://www.fwc.gov.au/documents/sites/wagereview2016/submissions/uv-sub-awr1516.pdf accessed 
23 September 2016 

https://www.fwc.gov.au/documents/sites/wagereview2016/submissions/uv-sub-awr1516.pdf
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5. In conducting the annual wage review, per section 285(2)(a), the Expert Panel 

constituted under s 617 FW Act is required under the FW Act to review: 

• minimum wages in modern awards and transitional instruments, and 

• the national minimum wage order from the previous annual wage review. 

6. The process is for consideration of the statutory criteria in the context of prevailing 

conditions having regard to the prior national minimum wage order.  It is an annualised 

process.  It is not a process measured against a pre-set target or goal. This is distinct 

from, for example, the United Kingdom’s Low Pay Commission (LPC) which has a recent 

specific remit to establish a wage that has regard to a target.  The UK Government has 

asked the LPC: 

[B]y October 2016 to ‘recommend the level of the National Living Wage to apply 

from April 2017’, with a view to meeting the 2020 ambition of reaching 60 per cent 

of median earnings. In doing this the LPC should consider ‘the pace of the increase, 

taking into account the state of the economy, employment and unemployment levels, 

and relevant policy changes.’ 3 

7. In contrast to this specific remit from the Government, the FW Act requires that for 

the financial year under consideration the Panel must balance a number of 

considerations.  In arriving at its decision on the level of the minimum and award 

wages, the Panel must balance economic, social and industrial considerations. These 

are set out in section 284(1) as follows: 

(a) the performance and competitiveness of the national economy, including 

productivity, business competitiveness and viability, inflation and 

employment growth; and  

(b) promoting social inclusion through increased workforce participation; and  

(c) relative living standards and the needs of the low paid; and  

(d) the principle of equal remuneration for work of equal or comparable value; 

and  

(e) providing a comprehensive range of fair minimum wages to junior 

employees, employees to whom training arrangements apply and 

employees with a disability. 

  

                                                           
3 Low Pay Commission Report Spring 2016 at ix  

https://www.fwc.gov.au/documents/sites/wagereview2016/research/lpc-
nationalminimumwagereportspring2016.pdf accessed 26 September 2016 

https://www.fwc.gov.au/documents/sites/wagereview2016/research/lpc-nationalminimumwagereportspring2016.pdf
https://www.fwc.gov.au/documents/sites/wagereview2016/research/lpc-nationalminimumwagereportspring2016.pdf
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8. Further, in the annual wage review the Panel must also take into account the modern 

awards objective, and the overall objectives of the Act.4  In ensuing a ‘fair and relevant 

minimum safety net of terms and conditions’, the following matters must be taken 

into account by the Panel, as required by the modern awards objective:  

(a)  relative living standards and the needs of the low paid; and   

(b)  the need to encourage collective bargaining; and  

(c)  the need to promote social inclusion through increased workforce 

participation; and  

(d)  the need to promote flexible modern work practices and the efficient and 

productive performance of work; and  

(da) the need to provide additional remuneration for: (i) employees working 

overtime; or (ii) employees working unsocial, irregular or unpredictable 

hours; or (iii) employees working on weekends or public holidays; or  (iv) 

employees working shifts; and 

(e) the principle of equal remuneration for work of equal or comparable value; 

and  

(f) the likely impact of any exercise of modern award powers on business, 

including on productivity, employment costs and the regulatory burden; and 

(g) the need to ensure a simple, easy to understand, stable and sustainable 

modern award system for Australia that avoids unnecessary overlap of 

modern awards; and  

(h) the likely impact of any exercise of modern award powers on employment 

growth, inflation and the sustainability, performance and competitiveness 

of the national economy.5 

9. In applying the Commission’s functions under Part 2-6 of the Act, the Act’s general 

objects in section 3 FW Act must also be taken into account.  The objectives are broad 

and add to the competing considerations that confront the Panel each year.  Because 

the factors that might be taken into account are broad, a mechanistic or preconceived 

notion of minimum wage maintenance has been rejected by the Panel: 

As the Panel has observed before, there is often a degree of tension between the 

economic, social and other considerations which the Panel must take into account. 

It is this complexity which has led the Panel to consistently reject a mechanistic or 

decision rule approach to wage fixation, such as the adoption of real wage 

maintenance.   

                                                           
4  Ss3, 134  
5  S134(1) 
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The real wages of award-reliant employees are relevant to our task, but they are not 

determinative. To adopt real wage maintenance as a decision rule would fail to take 

into account other considerations including, for example, relative living standards 

(as we are required to do by s.284(1)(c)) in circumstances where the rate of growth 

in average earnings and bargained rates of pay have outstripped growth in 

minimum rates of pay.6 

10. Just as the idea of real wage maintenance cannot properly capture all of the 

considerations in play, the notion of a target or targets cannot be the aim of the wage 

setting process in a particular financial year because that is not a matter which applies 

the statutory considerations to the prevailing circumstances in the particular financial 

year. It instead elevates the basis on which the target is set as a consideration that is 

an overarching notion rather than the application of the relevant criteria in a balanced 

way.  The legal or economic basis and the relevant assumptions on which a target 

would be set becomes the aim to be reached compared with a fair and balanced 

setting of the minimum and award wages having regard to the prevailing conditions 

examined by the Panel for a particular year.  

11. Part of the Panel’s function is to demonstrate how all statutory considerations are 

appropriately taken into account in the context of each year’s annual wage review. It 

is vital to justify how these considerations have been interpreted and how judgments 

have been formed about the relationship between these considerations and changes 

in minimum and award wages, both in general and in relation to prevailing 

circumstances; but not in reference to a non-statutory goal that has been proposed by 

a party to the proceedings and which then becomes in some amorphous way, a guide 

or a path to an end-result.  

12. United Voice asks specifically for the Panel to step outside of the annual framework 

established by the FW Act.  It says: 

In our submission the AWR should consider the annual adjustment of the NMW in 

the context not just of the year in question, but in the context of its past and a future 

indicative trajectory – specifically by establishing a medium term target or target 

band for the NMW.7 

13. Even when it comes to forecasts, the Panel has indicated that these are not to be 

considered beyond the immediately succeeding year. The discussion of forecasts and 

their use in the latest determination says that the Panel’s consideration “is focused on 

the immediate future year.” 8 

                                                           
6  [2015] FWCFB 3500 at paras 64 and 65 - this process is acknowledged as applicable by United Voice above 

note 2 at para 34(d) 
7  Above not 2 at para 33 our emphasis 
8  Above note 1 para 207 
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14. United Voice acknowledges that the considerations it wishes the Panel to consider 

extend beyond the financial year in question.9  In order to justify its application for the 

Panel to establish a medium-term target, United Voice expresses the view that it is 

seeking the Panel to, on the one hand, establish an additional analytic framework as a 

new “tool” and on the other an “overlay” to its current approach: 

We submit that an approach of trend target with annual flexibility is consistent with 

the Panel’s obligations (in that it would simply provide an additional analytical 

framework to assist the Panel in the performance of its annual obligations).10 

15. With respect, its proposal constitutes neither of those matters. The substance of the 

request is to subsume the statutory criteria into a consideration that underpins the 

request for the Panel to set a medium term target.  Setting such a target requires that 

the foundation on which it is established, the amelioration of alleged inequality, 

becomes a goal towards which each minimum wage decision is directed.  In that sense, 

contrary to the manner in which United Voice characterises the establishment of such 

a target as similar to “a multi-year approach to assessment of data, the role of 

forecasting and a research program”, 11  the setting of a target is integral to the 

substantive argument about inequality that United Voice makes in its submission. 

16. At paragraph 66 this issue of alleged inequality is correlated with “a multi-decade 

trend of reduction in the relative value of minimum wages, a trend that has persisted 

over four different wage-fixing frameworks.” Inequality is said to have arisen because 

of “a very large (and consistent) long-term change in our minimum wage bite.”12 This 

assumption of a correlation between an alleged increase in inequality and a decline in 

the minimum wage bite is incorrect, as is analysed in this submission.  Even if there 

were jurisdiction to entertain this approach it would be far too simplistic a foundation 

for an overarching target for the minimum and award wage setting process.  

17. Arising from this argument, United Voice, seeks to have the Panel to move away from 

the statutory requirement that the review be based on considerations relevant to the 

year in question by stating that:  

[A]n exclusive focus on one year periods (and by implication data most closely to 

related to those periods) unnecessarily obscures the broader considerations about 

the direction of minimum wages that the Panel can and should take into account.13 

  

                                                           
9 For example above note 2 at para 62 
10  Id at para 60 
11  Id at para 63  
12  Id at para 66 
13  Id at para 68 
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18. United Voice indicates that the required statutory focus on the one-year period means 

that minimum wage setting “obscures” the “direction” of minimum wages. 14  The 

measurements that the Panel takes into consideration are said by United Voice to be 

required to be considered over a longer period than one year: 

Matters such as living standards, economic performance, productivity, labour force 

participation, the incidence of collective bargaining, employment patterns and 

wages are long-term indicators necessarily measured in the long-term.15 

19. The proposition in this extracted paragraph is accurate. But merely because the 

indicators are measured over a period of more than one year does not detract from 

the statutory requirement to assess those indicators having regard to the prevailing 

conditions in the particular financial year.  The substantive effect of meeting United 

Voice’s request would in fact be to elevate the idea of inequality (posited as a 

“direction”) to a criterion that must be paid regard to above all other statutory 

considerations. In effect, the Panel’s requirement to consider relative living standards 

is being translated as a request to seek its determinations to reverse the alleged 

decline in Australia’s minimum wage bite and elevate the overall relativities of award 

wages and other methods of pay setting.  It would in effect become the trump card in 

the deck.   

20. The fundamental basis on which the United Voice case is made is that changing the 

alleged inequality which it argues exists on the basis of the decrease in the minimum 

wage bite should form part of a “target.”  That proposition is not consistent with 

balancing the full range of considerations that the Panel must take into account in a 

particular year.  The answer to Question 1 therefore is that the statutory framework 

does not support the establishment of a medium term target.   

21. Setting a target in a particular financial year will mean that the assumptions on which 

the target is based, inclusive of the elements of the statutory considerations which 

would found that establishment, were in some way binding on other Panels.  This is 

evident where United Voice refers to an assessment by an individual Panel as to the 

“pace”16 that will alter as individual economic circumstances in particular years differ.  

The other Panels would be required to agree that the basis of the target, an 

assessment of the minimum wage bite, was both valid as an economic consideration 

that guided its decision (a matter we dispute in detail below) and that it was a relevant 

factor that should bind other Panels, something not permitted by the statute.  At the 

least, the “direction” or “guidance” established by the initiating Panel would have 

some meaning in that it would oblige other Panel’s to justify as an additional 

component of the considerations in play for that particular year why the target had or 

                                                           
14  Id at para 68 
15  Id at para 70 
16  Id at para 39 
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had not been reached and why the assumptions on which it had been set did or did 

not remain valid.  That task is not part of the required statutory framework and, as we 

next argue, it should not be. 

22. By implication the target requires each annual Panel to decide upon a national 

minimum wage outcome different from the outcome the Panel would have decided 

upon having regard to the existing statutory criteria. Hence, the FW Act would need to 

be amended to permit such a change. This would be so even if a single Panel in a single 

year were to award an increase inclusive of the full difference between the proper 

outcome of a single national minimum wage review and the allegedly higher minimum 

wage quantum sought by United Voice. 

 

23. Question 2. Should a medium-term target be set for the NMW or both the NMW and 

modern award minimum wages?  

24. At paragraph 49 to 51 of its submission United Voice states that setting a medium term 

target is analogous to the way in which the Reserve Bank of Australia (RBA) sets an 

inflation target.  This target is defined as a medium-term average rather than as a rate 

(or band of rates) that must be held at all times.17 The Reserve Bank has made it clear 

that this is meant to be flexible with significant periods where price changes run 

outside this range. Since the target was introduced in 1993 inflation has been outside 

the target for 46 per cent of the time.18  This means of expressing a target is different 

from the need to establish a minimum wage that is certain for the particular financial 

year which is the subject of the review.  Far from adding to the certainty of the 

minimum wage setting process, the establishment of a target will not add to certainty: 

the question would be posed as to how that minimum wage would sit within a target 

that is a percentage of the average wage of full time workers.19  Given the objective of 

United Voice to reduce wage “inequality” by increasing the size of the minimum wage 

bite over the “medium term” (around 5 years)20, the national minimum wage target 

must be a higher amount than average wage growth to reduce the gap.  For example 

if average wages are increasing by 3% the minimum wage must increase by 3.5%, the 

additional 0.5% being justified by the finding that the gap is inequitable. 

25. That is not the only method of assessing the adequacy of the minimum wage or its 

effects on societal equality.  The minimum wage has risen in real terms while falling 

relative to average income: that proposition means that the very basis of how the 

target is proposed is open to question. The equity that is sought to be achieved by the 

                                                           
17  Reserve Bank of Australia Inflation Target 

http://www.rba.gov.au/inflation/ 
18  J Greber Lowe: RBA can only do so much Australian Financial Review 23 September 2016 p1 at p1 
19  Argument made by United Voice above note 2 paras 24-33 
20  Id at para 38 

http://www.rba.gov.au/inflation/
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setting of a target has in fact been achieved through an increase in its real value rather 

than through a predetermined formula and fixed mathematical relationship that is not 

necessarily a reflection of the adequacy of the minimum wage. 

26. It is a recurring feature of growing prosperity that the lowest rates of pay – for the 

least educated and skilled will grow more slowly than those with higher skills. In 

periods of slower growth or downturn, given our system of minimum wage regulation 

the minimum wage grows at a faster pace than overall private sector wage growth 

(which is currently at an historical low).21 

27. Further, the issue of inequality is far more complex than is able to be encapsulated 

through the maintenance of the minimum wage bite and is related to the notions of 

fairness defined by the Gillard Labour Government and, in the context of the annual 

wage review, provided for in the statutory criteria that the Panel must apply rather 

than a broader notion urged by the United Voice or a narrower notion such as the 

remit given to the Low Pay Commission by the UK Government.   

28. The proposition that issues of societal inequality should be the concern of the 

Government has in fact recently been endorsed by the new Reserve Bank Governor 

when he said: 

Income inequality is best addressed through the Parliament and developments in the 

private sector.22 

29. In this context it is clear from the determination in the 2015-2016 annual wage review 

that the Panel has provided wage increases to award-reliant workers – only some of 

whom are on the minimum wage – that are higher than the wage increases paid by 

employers to other workers in the economy, particularly in the private sector. This has 

occurred as part of the Panel’s function in assisting the low paid. But the establishment 

of minimum and award wages is, as has been acknowledged by the Panel, only one 

aspect of that assistance.  As the Panel said in the latest determination: 

Increases in the minimum wage and award classification wages do have a role to 

play as part of a package of measures to address the relative living standards and 

the needs of the low paid.23 

30. The setting of a target for the minimum wage and for award wages is not necessary 

and, insofar as it is argued that a target will reduce inequality, the remit for that task 

does not rest with the FWC but should be the responsibility of Parliament. In terms of 

addressing inequality concerns, a target based on the trajectory of the NMW relative to 

average or median wages takes no account of the tax and transfer payments received by low 

and median income earners and is measuring one variable in isolation, even if utilised with 

                                                           
21  6345.0 - Wage Price Index, Australia, Jun 2016 
22  J Greber Lowe: RBA can only do so much Australian Financial Review 23 September 2016 p1 at p8 
23  Above note 1 at para 410 our emphasis 
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other indicators.24 The current Panel should not set a target either for the minimum 

wage or for award wages with a target for the latter not in any event being proposed 

by United Voice.   

 

31. Question 3. What are the reasons for or against setting a medium-term target?  

32. Those reasons have been set out in the response to Question 1 and Question 2.  

Essentially, wage setting and the effect of wages on the economy extend well beyond 

the functions of the FWC.  As the Productivity Commission noted: 

Wages are a central determinant of both the competitiveness of the Australian 

economy, and the standard of living and wellbeing of Australian workers.25 

33. The Panel should bear in mind that the balance of considerations set out in the 

statutory criteria should not preference a target based on notions of assisting the low 

paid to dominate the other criteria. No matter the concern for equity that is postulated 

to be reflected in a target, real wages divorced from growth in productivity cannot be 

sustained in the long run. Wage increases that exceed productivity growth lead to 

higher levels of unemployment or substitution of capital for labour at rates that would 

not otherwise have been experienced.26 A target that preferenced the maintenance of 

the minimum wage bite or sought to increase the minimum wage bite, would more 

likely have this effect.  

34. The target proposed by United Voice ignores the fact that the minimum wage and 

wages for different award classifications relate to the pay of fixed positions, whereas 

the average wage is heavily affected by the composition of the workforce.  A target 

focused solely on the measure proposed by United Voice ignores all of the more 

complex aspects of the real effect of minimum and award wage increases in the 

economy. 

35. The Productivity Commission has concluded that increasing the minimum wage bite 

would be detrimental thus: 

Based on its examination of the available evidence, together with its understanding 

of the Australian economy, the Productivity Commission has concluded that large 

increases in the minimum wage bite (or indeed, steep rises in the minimum wage 

compared with product prices) would make lower-skilled, less experienced 

employees less attractive to employers and reduce employment on both an hours 

and headcount basis, particularly over the longer term.27 

                                                           
24  Id para 60 
25  Productivity Commission (2015), Workplace Relations Inquiry Vol. 1, p.130 
26  Id at p131 
27  Above note 21 at p202 
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36. Accordingly, any target based on the proposal by the United Voice would be 

detrimental to the economy as well as contrary to the statutory provisions as argued 

in the response to Question 1.  

 

37. Question 4. For parties advocating a medium-term target: (a) what criteria should be 

applied in setting a medium-term target?; and (b) what target (or target range) should 

be proposed?  

38. AFEI is opposed to the setting of targets. 

 

39. Question 5. If a medium-term target is adopted, how should it be assessed or reviewed 

during subsequent annual wage reviews?  

40. This question goes to the nub of the difficulties associated with setting a target.  The 

assumptions on which the target is based will inevitably be called into question 

because of the prevailing conditions in a particular financial year thus demanding 

constant massaging of the target and the rationale underlying it.  United Voice even 

proposes this outcome – that the target be adjustable and periodically reviewed.28 

Recognition of this reality confirms the inconsistency of targets with the current 

provisions of the Fair Work Act and the current responsibilities of the Panel.  

41. If targets are instituted each Panel should be free to abandon or disregard a target 

where the assumptions underpinning that target are no longer sustainable or where 

the other factors in the balance which affect the decision should be given prominence 

because of the prevailing economic conditions. We reiterate the point that a duly 

constituted wage Panel must base its decision in each annual wage review on the 

economic environment that exists at the time when the review is conducted, and the 

outlook for the next 12 months, as has been made plain by the Panel’s own 

deliberations (referred to in answering Question 1.) 

 

42. Question 6. Would parties be assisted if the Panel decided on whether it ought to set 

a medium-term target prior to initial submissions made to the Annual Wage Review 

2016–17? 

43. Given that the annual wage review process is already resource-intensive and 

structured via a tight timetable, having an early decision on the question of the Panel’s 

jurisdiction and desire to set a medium-term target would be essential for the 

efficiency of the proceedings.   

                                                           
28  Id para 53;65 


