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About Australian Industry Group

The Australian Industry Group (Ai Group) is a peak industry association in Australia which along with
its affiliates represents the interests of more than 60,000 businesses in an expanding range of
sectors including: manufacturing, engineering, construction, automotive, food, transport,
information technology, telecommunications, call centres, labour hire, printing, defence, mining
equipment and supplies, airlines, health and other industries. The businesses which we represent
employ more than one million people. Ai Group members operate small, medium and large
businesses across a range of industries. Ai Group is closely affiliated with many other employer
groups and directly manages a number of those organisations.

Australian Industry Group contact for this submission

Stephen Smith, Head of National Workplace Relations Policy
Telephone: 0418 461183 or 02 9466 5521
Email: Stephen.smith@aigroup.com.au
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Reply Submission
Introduction
This Reply Submission of the Australian Industry Group (Ai Group) responds to various submissions
made by other parties in relation to the questions in the following two background papers released
by the Fair Work Commission (FWC) ahead of the Preliminary Hearing in the Annual Wage Review
2016-17:

1. A proposal for a medium-term target;

2. A review of transitional instruments.

A proposal for a medium-term target
Question 1 - Taking into consideration the powers of the Panel to set national minimum wages
and modern award minimum wages under s.285(2) and the minimum wages and modern award
objectives set out in ss.284 and 134 of the Fair Work Act 2009, does the legislative framework
allow the Panel to adopt a medium-term target (or target range) for the NMW or modern award
minimum wages?

Comments in Reply:

Ai Group has considered the submissions of other parties and we maintain the position set out in
our submission of 10 October.

In our earlier submission, we argued that:

 The concept of a medium-term target (or target range) for the National Minimum Wage
(NMW) or modern award minimumwages is inconsistent with the duty of the FWC to review
minimum wages annually;

 Setting a target would result in the FWC being heavily influenced by that target in each
Annual Wage Review and, as a consequence, being diverted from its duty to take into
account the factors in the minimum wages objective and modern awards objective;

 The setting of a medium-term target would make it more difficult for the FWC to take into
account major events like the Global Financial Crisis andmajor droughts, floods and cyclones
which have influenced national minimum wage outcomes over the past decade;

 A medium-term target would inhibit the Commission from taking any future changes in the
broader social safety net into account, such as changes to tax transfer payments, taxation
levels and superannuation.
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Ai Group concurs with the submissions of the Australian Government that “any procedure the FWC
adopts for the conduct of an annual wage review must be clearly anchored to the legislative
framework, which imposes on the Expert Panel a requirement to determine only the next financial
year’s NMW” and “(a)dopting a medium term target or a predetermined formula for arriving at the
NMW is inconsistent with the annualised review process”. Various other parties expressed similar
views including the Australian Chamber of Commerce and Industry (ACCI), Australian Business
Industrial and the NSW Business Chamber (ABI), and the Australian Federation of Employers and
Industries (AFEI).

In their submissions the ACTU and United Voice (UV) argue that the legislative framework permits
the adoption of a medium-term target for the NMW. In support of this proposition, they cite
paragraphs [633] – [640] of the Annual Wage Review 2015-16 Decision where the Panel accepted a
proposal put forward jointly by Ai Group and the ACTU that the casual loading in the Business
Equipment Industry Award 2010 (Business Equipment Award) would be increased to 21 per cent in
2015-16, with the loading increasing 1% per annum in subsequent annual wage reviews until it
reaches 25 per cent. This development cannot be aligned with what the ACTU and UV are proposing
because, in the Business Equipment Award matter:

 The Commission decided that the inclusion of a 20 per cent casual loading in the Business
Equipment Award, rather than the standard 25 per cent loading, was an “oversight”;1

 The “existing casual loading in the Business Equipment Award, of 20 per cent, does not
provide a safety net of fair minimum wages, as required by s.284(1) of the Act”;2 and

 The “existing casual loading does not achieve the modern awards objective, in that it does
not provide a fair and relevant minimum safety net of terms and conditions”.3

It can be seen that, in the above circumstances, the Expert Panel decided that a 20 per cent casual
loading is inconsistent with the minimum wages objective and the modern awards objective. In
effect, it decided on the appropriate quantum for the casual loading (i.e. 25 per cent). However, to
reduce the cost impact upon employers, the Panel implemented a phasing-in schedule. The phasing-
in schedule reflected an agreed position between a peak council of employers and a peak council of
employees.

Unlike the Expert Panel’s determination that a 20 per cent casual loading is inconsistent with the
minimum wages objective and the modern awards objective, in all previous Annual Wage Review
Decisions the Panel has determined that the variation that it made to the NMW andmodern awards
was consistent with the minimum wages objective and the modern awards objective. The current
level of the NMW and modern award wages have been held to be consistent with the minimum
wages objective and themodern awards objective, as determined in the Annual Wage Review 2015-
2016 Decision.

1 Annual Wage Review 2015-2016 Decision, para [633].
2 Annual Wage Review 2015-2016 Decision, para [634].
3 Annual Wage Review 2015-2016 Decision, para [634].
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The circumstances surrounding the Business Equipment Award casual loading have some similarities
to those surrounding the 20 per cent casual loading for award/agreement-free employees that was
increased to 25 per cent in annual increments of one per cent between 2010 and 2014, as referred
to by UV. Essentially, the Panel determined the outcome that would be consistent with the
minimum wages objective (i.e. 25 per cent, as had been determined by the Commission as being
consistent with the modern awards objective) and decided to adopt an annual phasing-in proposal
put forward by Ai Group as a secondary position if its primary position of supporting the retention
of a 20 per cent loading was rejected. Accordingly, once again, there are major differences between
these developments and UV’s proposal for a medium-term target for the NMW.

Question 2 - Should a medium-term target be set for the NMW or both the NMW and modern
award minimum wages?

Answer:

In answer to this question, in our earlier submission, we stated that a medium-term target should
not be set for either the NMW or modern award minimum wages, for the reasons identified in
response to Questions 1 and 3. This position is similar to that expressed by ACCI, ABI and AFEI.

We note that UV is not proposing a medium-term target for modern award minimum wages. This
position appears to reflect an intention to break the longstanding nexus between the NMW and the
C14 rate in the Manufacturing and Associated Industries and Occupations Award 2010, and other
equivalent award rates. In the Annual Wage Review 2014-2015, the Australian Catholic Council for
Employee Relations (ACCER), in effect, urged the Panel to break this nexus. Ai Group opposed this.
We pointed out that the C14 rate has been the same as the NMW and its predecessor, since the
Federal MinimumWagewas introduced in the April 1997 Safety Net Review Decision.4 In the Annual
Wage Review 2014-2015, the Expert Panel did not support the breaking of the nexus, and Ai Group
maintains its strongly opposition to the breaking of the nexus.

In its submission, the ACTU appears to support the maintenance of the nexus between the NMW
and the C14 rate, but the awarding of higher minimum rates of pay to employees at classification
levels C13, C12, C11 and C10 to prevent any further erosion of relativities. Ai Group strongly opposes
this approach.

4 Print P1997
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Question 3 – What are the reasons for or against setting a medium-term target?

Answer:

In addition to the points that we raised in response to Question 1, in our earlier submission we
argued that UV has failed to establish any inadequacy in the FWC’s current approach to adjusting
minimum wages.

The arguments set out in the ACTU’s submission in support of a medium-term target are largely the
same as the arguments that the ACTU pursues every year in support of its claims for excessive
minimum wage increases. In each Annual Wage Review, the Expert Panel has considered these
arguments and decided upon an appropriate minimum wage increase which best reflects the
competing considerations in the minimum wages objective and modern awards objective.

The ACTU and UV argue that a medium-term target would increase certainty and predictability.
These arguments highlight that the concept of a target is inconsistent with the statutory framework
for annual wage reviews. Setting a target could only result in more certainty and predictability if the
FWC was heavily influenced by the target in each annual wage review. However, if it was heavily
influenced by such a target, the FWCwould be diverted from its duty to take into account the factors
in the minimum wages objective and modern awards objective.

UV bases its proposal for aminimum target on developments in the UK and in various other overseas
countries. However, as pointed out in our earlier submission:

 There has been no decline in the real value of Australian minimum wages, as has been the
case in the UK. Accordingly, there is no need to introduce a new and additional policy
response.

 Australia’s minimum wage rates are high by international standards. As of 2015, Australian
minimum wage rates had risen (in PPP terms) to be equal to the Netherlands and second
only to Luxembourg among OECD countries.

Ai Group concurs with the following arguments raised by the Australian Government in its
submission:

 Setting a target may not address concerns from some stakeholders about uncertainty
regarding future minimum wages “because a future Panel would be free to adopt an
alternative medium-term target, or no target, or to make a decision inconsistent with the
target that had been set. As the 2016 Panel Annual Wage Review indicated (for example,
paragraph 107 of the 2016 decision), the approach to each annual wage review process is a
matter for the new Panel constituted in that year.”

 “The various models for a medium-term target discussed in the background paper may be
difficult to implement practically in the Australian workplace relations context.”
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 “A narrow or ‘hard’ target reduces the flexibility to respond to changing economic
conditions. Conversely, if the target is too broad it will not address some stakeholder
concerns and reduce uncertainty for employers and employees. If economic conditions
change, or forecast wage and price growth does not eventuate, the expectations set by the
target would need to be balanced against new economic developments, with the resulting
uncertainty imposing a non-monetary cost on employees and employers.”

 “…the target adopted in the United Kingdom would be difficult to replicate within the
Australian policy framework. The Government of the United Kingdom retains direct control
over both the setting of the minimum wage and the tax-transfer system, and the target
adopted (60 per cent of median earnings for the National Living Wage in 2020) is designed
explicitly as a trade-off for reductions in tax credits provided to low-paid workers. The United
Kingdom Government is also free to direct the Low Pay Commission to set out a pathway to
60 per cent by 2020, whereas the Fair Work Act 2009 explicitly envisages an annual process
for minimum wage setting. The existence of 122 modern awards incorporating a wide range
of different wages would further complicate adopting a target along these lines for the
minimum wage in Australia. In some awards, the lowest rate of pay is already more than
double the national minimum wage.”

 “… the minimum wage is a less effective mechanism for addressing inequality than the tax-
transfer system.Many low-paid workers are not in low income households. Australia’s highly
targeted tax-transfer system is more efficient at directing resources to where they are
needed most. Furthermore, any loss of jobs resulting from a higher minimum wage could
exacerbate inequality.”

Question 4 – For parties advocating a medium-term target: (a) what criteria should be applied in
setting a medium-term target?; and (b) what target (or target range) should be proposed?

Answer:

Ai Group opposes the setting of a medium-term target.

UV and the ACTU are advocating a minimum target of 60% of medium adult ordinary time earnings.

This target appears to be based on developments in the UK. The concept of a target in the UK was
developed after the Low Pay Commission identified “an immediate and unprecedented problem”
whereby the GFC-induced recession resulted in a fall in the real value of the minimum wage.5 The
situation is very different in Australia. The real value of the minimum wage in Australia increased by
1.9% between 2009 and 2013 and by a further 1.5% between 2013 and 2015, to be 3.5% higher in
2015 than it had been in 2009.

5 p. 9, www.fwc.gov.au/documents/sites/wagereview2016/research/ResolutionFoundation-MoreThanAMinimum.pdf
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The setting of a medium-term target would detract from the critical need for the Expert Panel to
base its decision in each Annual Wage Review on the economic environment that exists at the time
when the Review is conducted, and the outlook for the next 12 months.

Question 5 – If a medium-term target is adopted, how should it be assessed or reviewed during
subsequent annual wage reviews?

Answer:

In our earlier submission, we stated that, if despite Ai Group objections a medium-term target is
set, the target should be assessed and reviewed annually.

Some parties have responded to this question by re-stating their opposition to a minimum target.

The ACTU has expressed support for an annual assessment and review of the target and
performance against the target.

Question 6 –Would parties be assisted if the Panel decided on whether it ought to set a medium-
term target prior to initial submissions made to the Annual Wage Review 2016–17?

Answer:

In our earlier submission, we stated that the parties would be assisted if the Panel made a decision
on this issue prior to the initial submissions being made to the Annual Wage Review 2016-17. The
Australian Government, ACCI, ABI, AFEI, the ACTU and UV expressed a similar view.

Transitional instruments

In our earlier submission, in response to Question 1, we expressed the view that it would not have
been the intention of Parliament that pre-modern long service leave awards must be maintained in
order for the terms of such awards to operate as “applicable award-derived long service leave
terms” under s.113 of the Act. However, we stated that, if there is any doubt about this, the awards
should not be terminated.

Ai Group has considered the Australian Government’s response to this question and we are satisfied
that “(g)iven the effect of section 113, even if such awards were terminated, employees will still be
able to derive the benefits of applicable award-derived long service leave terms if they would have
had an entitlement as at the commencement of the NES, based on their current employment
circumstances.”


