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1. Introduction 

[1] In the Annual Wage Review 2015- 16 decision (the 2015-16 Review decision), the 
Expert Panel (the Panel) proposed that two issues be the subject of a preliminary hearing for 
the 2016-17 Annual Wage Review (the 2016- 17 Review)', namely: 

(i) a review of the transitional instruments relevant to annual wage reviews and; 

(ii) the existing arrangements for employees with disability. 

[2] The Panel stated that ' the review will consider the status and effect of transitional 
instruments, including whether they have been, or can be, terminated by the Commission' .2 

The Panel also referred to concerns raised by the Australian Council of Social Service 
(ACOSS) regarding 'the complexity and level of minimum rates of pay for employees with 
disability3 and noted that these are 'important and require careful consideration' .4 

[3] Further, in their submission to the 2015- 16 Review, United Voice proposed that the 
Panel conduct a separate process of submissions and hearings in relation to setting a medium
term target ' to assist it in the performance of its annual obligations'. 5 United Voice stated that 
a separate process would 'assist procedural convenience to the Panel and those making 
submissions and to ensure that the merits of the matter are considered aside from the specifics 
of an annual [wage] review'.6 During consultations in the 2015-16 Review, United Voice 
clarified that their proposal would be a matter for the Panel constituted for the 2016-17 
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Review.7 The Panel agreed and indicated that the proposal for the adoption of a medium-tenn 
target would fonn part of the preliminary hearing for the 2016-17 Review. 8 

[4] On 27 July 2016 interested parties were invited to comment on a draft timetable for 
the 2016-17 Review which proposed a preliminary hearing to deal with the 3 matters 
identified above, namely: 

• a proposal for a medium-tenn target; 
• a review of transitional instruments; and 
• a review of existing arrangements for employees with disability.9 

[5] A Statement issued 24 August 2016 confinned the draft timetable, adding an 
additional date for filing material in response to initial submissions made regarding these 
matters.10 

[6] The 2015-16 Review decision stated that a background paper providing infonnation 
on transitional instruments would be published to assist parties to the preliminary hearing. 11 

The 24 August 2016 Statement extended this proposal to all 3 matters to be considered at the 
preliminary hearing. Background papers prepared by staff of the Fair Work Commission 
(Commission) were released on 19 September 2016. Parties were invited to respond to 
questions put forward in each of the papers. Seventeen submissions and 5 reply submissions 
were received. A summary of submissions in respect of each of the 3 matters was published to 
the Commission's website. 

[7] The preliminary hearing was held on 24 October 2016. After the preliminary hearing, 
responses to questions on notice were received from the Australian Government and the 
Australian Council ofTrade Unions (ACTU) 12 and a reply submission to questions on notice 
was received from Ai Group. All material related to the preliminary hearing was published on 
the consultations webpage. A list of the submissions received is set out at Attachment A. 

[8] We now tum to the three preliminary issues. 

2. A proposal for a medium-term target 

2.1 Background 

[9] As mentioned above, in the 2015- 16 Review United Voice proposed that the Panel 
conduct a separate process of submissions and hearings in relation to setting a medium-tenn 
target as an ' additional tool to assist it in the perfonnance of its annual obligations ' .13 At that 
time, United Voice did not express a view on the target that should be adopted or the 
considerations for the Panel if one were adopted, 14 but did advance the following submission: 

' By way of illustration only, we offer the following examples of how a target (or target band) 
might be set: 

(a) A target or band defined by reference to the 'bite' (that is the NMW expressed as a 
percentage of median wages); 
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(b) A target or band set by reference to a goal in relation to a level of low-paid work 
(that is the NMW & other award wages set by reference to the OECD definition being 
less than two thirds of median wages); 

(c) A target or band set in nominal dollars for the NMW; or 

(d) A hybrid of these approaches. 

In using the phrase 'medium-term' we indicate that we have under contemplation a period of 
around 5 years.' 15 

[10} On 19 September 2016, a background paper prepared by staff of the Commission was 
published to assist submissions for the hearing into the setting of a medium-term target for 
annual wage reviews. Parties were invited to address the following questions in their 
submissions: 

1. Taking into consideration the powers of the Panel to set national minimum wages 
and modern award minimum wages under s.285(2) and the minimum wages and 
modern award objectives set out in ss 284 and 134 of the Fair Work Act 2009, 
does the legislative framework allow the Panel to adopt a medium-term target (or 
target range) for the NMW or modern award minimum wages? 

2. Should a medium-term target be set for the NMW or both the NMW and modern 
award minimum wages? 

3. What are the reasons for or against setting a medium-term target? 
4. For parties advocating a medium-term target: 

(a) what criteria should be applied in setting a medium-term target?; and 
(b) what target (or target range) should be proposed? 

5. If a medium-term target is adopted, how should it be assessed or reviewed during 
subsequent annual wage reviews? 

6. Would parties be assisted if the Panel decided on whether it ought to set a 
medium-term target prior to initial submissions made to the Annual Wage Review 
2016- 17? 

[11} For reasons which will become apparent it is not necessary for us to set out the 
submissions received in respect of each of these questions. 

2.2 Overview of the submissions 

[12} Submissions in favour of a medium-term target were received from United Voice, the 
ACTU, ACOSS and the Australian Catholic Council for Employment Relations (ACCER). 

[13} In summary terms, these submissions argued that a medium-term target was necessary 
to assist with consideration of the relative living standards and needs of the low paid by 
addressing inequality, particularly the minimum wage relative to median earnings. The 
submissions that proposed a medium-term target suggested that it be set at 60 per cent of 
median earnings in four years. 

[14] United Voice submitted that setting a medium-term target would 'assist the Panel to 
balance the various considerations it is required to take account of' 16 and that 'it would 
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provide a strong analytical framework to assist the Panel in the performance of its annual 
obligations' .17 United Voice added that a medium-term target could provide ' certainty and 
predictability' to both employers and workers. 18 

[15] United Voice submitted that ' the Panel can, as a matter of discretion, adopt a medium
term target' 19 adding that a medium-tenn target ' would play an appropriate role in anchoring 
expectations and direction'/0 'consistent with the Panel's annual obligation to conduct a 
review' .21 

[16] The ACTU supported the adoption of a medium term target of the type proposed by 
United Voice, adding that ' [i]t is important to distinguish, as United Voice has, between a 
binding target and the setting of an expectation, or expression of support of the merits in 
favour of progressing toward a particular goal'.22 Further, the ACTU argued: 

' While [the Commission] is specifically required to make annual determinations, its processes 
are more in the nature of an inquiry than an arbitration. It would be passing strange and an 
erroneously naive construction of the legislative purpose that led to a conclusion that the 
Conunission was precluded from adopting, developing or reviewing policy positions that 
informed its evaluation of the highly variable and granular detail that it properly has regard to 
year to year. 

Indeed, the failure to adopt any such policy positions would essentially leave the Commission 
rudderless in navigating its task from year to year. Moreover, it would leave the Commission 
with no basis to satisfy itself that it had met the overarching requirement in both the minimum 
wages objective and the modem awards objective: that the outcome of it decision isfair.'23 

[17] ACOSS argued that a medium-term target is 'consistent with the view expressed in 
our minimum wage submissions that the setting of minimum wages should be informed by 
living standard ' benchrnarks '. 24 ACOSS added that without a medium-term target 'there is a 
risk that these adequacy and work incentive goals will fade into the background as short term 
considerations take centre stage' . 25 

[18] Submissions from the Australian Govenunent, the Australian Industry Group (Ai 
Group), Australian Business Industrial and New South Wales Business Chamber (ABI and 
NSWBC) and the Australian Federation of Employers and Industries (AFEI) did not support a 
medium-term target.26 These submissions generally contended that a medium-term target was 
inconsistent with or not supported by the Fair Work Act 2009 (Cth) (the Act). The Australian 
Govenunent submitted: 

'Adopting a medium term target or a predetermined formula for arriving at the NMW is 
inconsistent with this annualised review process. ' 27 

[19] Ai Group added that the Act ' makes no mention of a medium-term target. It requires 
an annual wage review' .28 In response to the contention that a medium-term target would 
provide certainty and predictability, Ai Group submitted that such a target 'would result in the 
FWC being heavily influenced by that target in each Annual Wage Review and, as a 
consequence, being diverted from its duty' to take into account the minimum wages and 
modern awards objectives29 and would ' make it more difficult' to take into account major 
events such as the global financial crisis and extreme weather and changes to 
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superannuation.3° Further, Ai Group argued that a medium-term target would ' inhibit the 
[Panel] from taking any future changes in the broader social safety net into account. ' 31 

(20] In commenting on the provisions in Part 2-6 of the Act, the Australian Chamber of 
Commerce and Industry (Australian Chamber) submitted: 

'These provisions prescribe processes that are structured in contemplation of an annual review 
of a nature that sits poorly with the notion of a medium term target extending beyond a single 
year. A medium term target would influence each annual wage review outcome on the basis of 
predetermined criteria sitting outside of the statutory criteria and there is no statutory 
mechanism for the setting of such a target under the Act's provisions. The Australian Chamber 
submits that the important procedural fairness requirements prescribed by Act for the purposes 
of the annual wage review (as reflected in the provisions above) apply to each separate annual 
review and are at risk of being undermined should such a target be determined in advance of 
the annual wage review.'32 

[21] ABI and NSWBC contended that the factors advanced in support of setting a medium
term target ' are already addressed within the detailed statutory context'33 and that the 
provisions of the Act 'present a binding statutory framework for the Fair Work Commission 
in conducting the A WR . . . a medium-tenn target sits outside these considerations and 
therefore is not appropriate'. 34 ABI and NSWBC added that ' [g]iven the requirement to 
conduct the A WR annually, a medium tenn target (even if permissible) is likely to have little 
to no effect' . 35 

[22] In its reply submission, ABI and NSWBC argued that a medium-tenn target 'would 
serve to inappropriately influence the conduct of the AWR by requiring undue focus on a 
factor not prescribed by the statute' 36 and that ' it is merely submitted that a medium-term 
target cannot override the express provisions of the FW Act'. 37 ABI and NSWBC contended 
that the 'primary reason against setting a medium-term target' is that it 'is inconsistent with 
the current operation of the FW Act'. 38 

[23] AFEI contended that, as the annual wage review is not defined in s.l2 of the Act, that 
it should be given its ordinary meaning and that ' [t]he word annual .. . requires that the review 
occur once every year' and that ' [t]here is no statutory remit to have a goal in mind for the 
medium or long term' .39 AFEI submitted: 

' Just as the idea of real wage maintenance cannot properly capture all of the considerations in 
play, the notion of a target or targets cannot be the aim of the wage setting process in a 
particular financial year because that is not a matter which applies the statutory considerations 
to the prevailing circumstances in the particular financial year. It instead elevates the basis on 
which the target is set as a consideration that is an overarching notion rather than the 
application of the relevant criteria in a balanced way. The legal or economic basis and the 
relevant assumptions on which a target would be set becomes the aim to be reached compared 
with a fair and balanced setting of the minimum and award wages having regard to the 
prevailing conditions examined by the Panel for a particular year. ' 40 

'The substantive effect of meeting United Voice' s request would in fact be to elevate the idea of 
inequality (posited as a ' direction') to a criterion that must be paid regard to above all other 
statutory considerations. '41 
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[24] AFEI argued that setting a target ' requires that the foundation on which it is 
established, the amelioration of alleged inequality, becomes a goal towards which each 
minimum wage decision is directed'.42 AFEI also commented that a medium-term target 
would be in some way binding on future Panels: 

'The other Panels would be required to agree that the basis of the target, an assessment of the 
minimum wage bite, was both valid as an economic consideration that guided its decision (a 
matter we dispute in detail below) and that it was a relevant factor that should bind other 
Panels, something not permitted by the statute. At the least, the ' direction ' or 'guidance' 
established by the initiating Panel would have some meaning in that it would oblige other 
Panel's to justifY as an additional component of the considerations in play for that particular 
year why the target had or had not been reached and why the assumptions on which it had been 
set did or did not remain valid. That task is not part of the required statutory framework and, as 
we next argue, it should not be. ' 43 

'By implication the target requires each annual Panel to decide upon a national minimum wage 
outcome different from the outcome the Panel would have decided upon having regard to the 
existing statutory criteria. Hence, the FW Act would need to be amended to permit Sl;!Ch a 
change.'44 

[25] Parties who made submissions opposing the adoption of a medium-term target also 
argued that such a target would reduce the Panel 's flexibility to respond to changing 
economic conditions, that it failed to acknowledge a broad range of considerations that the 
Panel must take into account and that the approach adopted in the UK would be difficult to 
replicate within the Australian policy framework. 

[26] The Australian Government argued that a medium-term target may not address 
uncertainty of future annual wage reviews as ' a future Panel would be free to adopt an 
alternative medium-term target, or no target, or to make a decision inconsistent with the target 
that had been set' and ' the approach to each annual wage review process is a matter for the 
new Panel constituted in that year' .45 

[27] The Australian Government also submitted that ' [a] narrow or ' hard' target reduces 
the flexibility to respond to changing economic conditions. Conversely, if the target is too 
broad it will not address some stakeholder concerns and reduce uncertainty for employers and 
employees. '46 

[28] Ai Group argued that 'United Voice has failed to establish any inadequacy in the 
FWC's current approach to adjusting minimum wages' .47 In reference to the examination of 
longer term trends, Ai Group submitted ' [i]t is incorrect to suggest that the trend has not been 
subject to explicit decision or acknowledged policy when it is the product of a set of explicit 
decisions and clearly articulated policies.'48 Ai Group also explained that it was 'customary' 
for parties and the Panel to examine and take into account trend data in the annual wage 
review.49 

[29] The nature and purpose of the proposed medium-term target was the subject of further 
comment and clarification during the course of oral submissions. We clarify below what is 
being sought before turning to our consideration of the proposal advanced. 
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2.3 The proposed 'medium-term' target 

[30] In its written submission of 10 October 2016, United Voice proposed that a medium
term (4 year) target for the National Minimum Wage (NMW) be set at 60 per cent of median 
(adult) ordinary time earnings as an additional tool to assist the Panel in the performance of 
this annual obligations' .50 It added that the measure of ordinary time earnings should be 
median weekly earnings for full-time workers published in the Australian Bureau of 
Statistics' catalogue Characteristics of Employment (Catalogue No. 6333.0).51 The ACTU 
supported this target. 52 

[31] The proposed target applies to the NMW only. The quantum of any annual adjustment 
to modem award minimum wages would be a matter determined by the Panel in a Review and 
the effect of an adjustment in the NMW on the relativities and structure of modem award 
minimum wages are said to be matters 'appropriately dealt with and most effectively dealt 
with as part ofthe annual case'. 53 

[32] In support of the proposed target United Voice submits, among other things, that the 
target: 

• has considerable international precedent; 
• focuses on one of the most important factors in the minimum wages objective, 

being relative living standards and needs of the low paid; 
• uses a measure that the Panel and parties have acknowledged is a ' relevant 

consideration and statistical benchmark' ; and 
• is a prudent and responsible target. 54 

[33] Based on stated assumptions regarding increases in the Consumer Price Index and real 
median wage growth, United Voice estimated that, to reach the target for the NMW of 60 per 
cent of median adult ordinary time weekly earnings by 2020, the NMW would have to 
increase by 6.5 per cent over each of the next four years, providing a total increase of $194.55 

[34] It became apparent during the course of oral argument that the ACTU and United 
Voice were not proposing a 'hard' (or immutable) medium-term target. 

[35] In its reply submission, United Voice make it clear that it is not proposing 'a binding 
target and inflexible mechanical approach'. 56 And in the course of oral argument, United 
Voice acknowledged that ' it' s easy to imagine and perhaps likely ... [that] where you had a 
four year target .. . there was not linear progress towards that target over each of the four years 
... consistent with macro-economic conditions and other things'. 57 

[36] In the end, it was common ground that the Panel could not (as a matter of power) or 
should not (as a matter of merit) adopt a ' hard' target. Of course this position simply begs the 
question- if it is not a 'hard target', what is the nature of the 'target' proposed? 

[37] The ACTU explained it this way: 

' ... although the target remains amenable to being adjusted and reviewed, that there is some 
broader benefit in setting a signal - in setting an expectation - that this is the trajectory that 

7 



8 

[20 17] FWCFB 1931 

things are likely to take in future, not only in terms of this sort of rather remote point but 
complementary government policy' .58 

[38] United Voice put it slightly differently, namely that the target represented a ' default 
position' all other things being equal: 

' . .. there is common ground that the panel can't bind future panels, and therefore, as a result, the 
target we propose has a particular form... I might characterise that as being the panel 
determining that there is a rebuttable proposition that this will happen. All right. So indicating 
that all other things being equal and subject to review of available data at the time and 
submissions that might be put at the time, this is the intention, this is the intended direction. ' 59 

[39) It seems to us that the nature and purpose of the medium-term target proposal is 
somewhat illusory. On the one hand, it is said to 'signal' the Panel 's future intentions or set 
some sort of rebuttable presumption so as to provide greater predictability to the outcome of 
the Panel ' s deliberations in a Review, and on the other hand it is not a ' hard target' and can be 
varied year to year depending on the particular circumstances at the time. There appears to be 
an inherent contradiction in these propositions. During the course of oral argument United 
Voice sought to address this contradiction as follows: 

' ... the exact value in respect of predictability will depend very much on the target that is 
adopted and the language the panel would choose to adopt in relation to its level of confidence 
in respect of that and the way the panel chooses to describe the function and operation of the 
target itself, so in essence what we'd say is the firmer the language in which the panel would 
express any target, the greater benefit it would have in respect of predictability. It would be 
conceivable to imagine a target expressed in such vague or uncertain terms that T think we 
would accept that the predictability benefits would be reduced, but that is not the sort of target 
we would urge on the panel. If it were to be adopted the fmnness and strength of conviction 
that would go behind the criteria that's adopted and the specific obligation, if you like, or the 
specific target which is adopted would have the effect of increasing those predictability 
benefits. ' 60 

[40] The point advanced is of little assistance-no real attempt is made to set out the 
' language ... to describe the function and operation of the target'. Whilst we consider that this 
was a constructive attempt to fit the concept within the statutory context of the Review, in the 
end we are left with a proposal which is somewhat vague and imprecise, and with inherent 
contradictions. 

[41] We now tum to our consideration of the proposal put. 

2. 4 Consideration 

[42] We begin our consideration of the proposed medium-term target by examining the 
relevant statutory provisions. 

[43] The Act requires that each financial year the Panel conduct and complete a review of 
the NMW and minimum wages in modem awards (the Annual Wage Review or the Review). 
The Panel is required to conduct and complete a Review in each financial year. In conducting 
a Review the Panel must review the NMW and modem award minimum wages and make a 
NMW order (NMW0).61 The Panel's task is set out in s.285(2) of the Act: 
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'In an annual wage review, the FWC: 

(a) must review: 

(i) modem award minimum wages; and 

(ii) the national minimum wage order; and 

(b) may make one or more determinations varying modem awards to set, vary or 
revoke modem award minimum wages; and 

(c) must make a national minimum wage order. ' 

[44] The Act requires the Panel to take into account a number of considerations in 
performing these functions. The relevant statutory considerations are set out in the object of 
the Act (in s.3), the modem awards objective (in s.134(1 )) and the minimum wage objective 
(in s.284(1)). The Panel must conduct the Review within the legislative framework of the 
Act. 

[45] It is clear, and uncontroversial, that in the context of a particular Review the Panel 
cannot 'bind' future panels in subsequent reviews. It follows that any attempt to adopt a 
' hard' or binding medium term target for the NMW would be ineffective (even if it were 
accepted that the Panel had power to adopt such a target). The issue then becomes whether 
any useful and appropriate purpose would be served by adopting a more ' flexible' medium 
term target of the type described by the ACTU and United Voice. For the reasons that follow, 
we think not. 

[46] The Panel's task is to consider the relevant statutory considerations in the context of 
the prevailing economic and social environment in arriving at its decision in a Review. The 
minimum wages objective applies to the exercise of functions and powers under Part 2---6 of 
the Act, which includes the Review.62 The minimum wages objective is set out in s.284 of the 
Act: 

'284 The minimum wages objective 

What is the minimum wages objective? 

(1) The FWC must establish and maintain a safety net of fair minimum wages, taking into 
account: 

(a) the performance and competitiveness of the national economy, including 
productivity, business competitiveness and viability, inflation and employment 
growth; and 

(b) promoting social inclusion through increased workforce participation; and 

(c) relative living standards and the needs of the low paid; and 
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(d) the principle of equal remuneration for work of equal or comparable value; and 

(e) providing a comprehensive range of fair minimum wages to junior employees, 
employees to whom training arrangements apply and employees with a disability. 

This is the minimum wages objective.' 

[47] The modem awards objective applies to the performance or exercise of 'modem award 
powers ', which are defined to include the variation of modem award minimum wages. The 
modem awards objective is set out in s.134 of the Act: 

'134 The modern awards objective 

What is the modern awards objective? 

(1) The FWC must ensure that modern awards, together with the National Employment 
Standards, provide a fair and relevant minimum safety net of terms and conditions, taking 
into account: 

(a) relative living standards and the needs of the low paid; and 

(b) the need to encourage collective bargaining; and 

(c) the need to promote social inclusion through increased workforce participation; 
and 

(d) the need to promote flexible modern work practices and the efficient and 
productive performance of work; and 

(da) the need to provide additional remuneration for: 

(i) employees working overtime; or 

(ii) employees working unsocial, irregular or unpredictable hours; or 

(iii) employees working on weekends or public holidays; or 

(iv) employees working shifts; and 

(e) the principle of equal remuneration for work of equal or comparable value; and 

(f) the likely impact of any exercise of modern award powers on business, including 
on productivity, employment costs and the regulatory burden; and 

(g) the need to ensure a simple, easy to understand, stable and sustainable modem 
award system for Australia that avoids unnecessary overlap of modern awards; 
and 

(h) the likely impact of any exercise of modem award powers on employment growth, 
inflation and the sustainability, performance and competitiveness of the national 
economy. 
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This is the modern awards objective.' 

[48] The modern awards objective is that modern awards, together with the National 
Employment Standards (NES), provide a 'fair and relevant minimum safety net of terms and 
conditions', taking into account the particular considerations identified in s.l34(l)(a)-{h). The 
modern awards objective is very broadly expressed and no particular primacy is attached to 
any of the considerations identified in s.l34(1 )( a)-(h). 63 The same observation can also be 
applied to the minimum wages objective in s.284 and the considerations in s.284(1)(a)-{e). 

[49] Section 578(a) is also relevant. It provides that the Panel must take into account the 
object of the Act in performing its functions or exercising its powers in an AWR.64 The object 
of the Act is set out in s.3 , as follows: 

'3 Object of this Act 

The object of this Act is to provide a balanced framework for cooperative and productive 
workplace relations that promotes national economic prosperity and social inclusion for all 
Australians by: 

(a) providing workplace relations laws that are fair to working Australians, are 
flexible for businesses, promote productivity and economic growth for Australia's 
future economic prosperity and take into account Australia's international labour 
obligations; and 

(b) ensuring a guaranteed safety net of fair, relevant and enforceable minimum terms 
and conditions through the National Employment Standards, modern awards and 
national minimum wage orders; and 

(c) ensuring that the guaranteed safety net of fair, relevant and enforceable minimum 
wages and conditions can no longer be undermined by the making of statutory 
individual employment agreements of any kind given that such agreements can 
never be part of a fair workplace relations system; and 

(d) assisting employees to balance their work and family responsibilities by providing 
for flexible working arrangements; and 

(e) enabling fairness and representation at work and the prevention of discrimination 
by recognising the right to freedom of association and the right to be represented, 
protecting against unfair treatment and discrimination, providing accessible and 
effective procedures to resolve grievances and disputes and providing effective 
compliance mechanisms; and 

(f) achieving productivity and fairness through an emphasis on enterprise-level 
collective bargaining underpinned by simple good faith bargaining obligations and 
clear rules governing industrial action; and 

(g) acknowledging the special circumstances of small and medium-sized businesses.' 

[50] Sections 134, 284 and 578 of the Act each direct the Panel to 'take into account' 
certain specified considerations in conducting and completing an A WR. A matter which the 
Panel is directed to ' take into account' is a relevant consideration in the Peko-Wallsend 
sense;65 which is those matters which the decision maker is bound to take into account and 
treat as matters of significance in the decision making process. 66 No particular primacy is 
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attached to any of the considerations identified in the modern awards objective (s.l34(l)(a)
(h)) or in the minimum wages objective (s.284(1 )(a)( e)). For our part we would observe that 
the weight to be attributed to a particular statutory consideration may vary from year to year 
depending on the social and economic context in a particular Review. 

[51) The general matters the Panel must take into account in performing its functions 
contain some common elements. ln past Review decisions, the Panel has grouped the matters 
of direct relevance to the Review into three broad categories: 

• economic;67 

• social;68 and 
• collective bargaining. 69 

[52) In terms of the 'social ' considerations, both the minimum wages objective and the 
modern awards objective require us to take into account relative living standards and the 
needs of the low paid when setting minimum rates. Those matters are different, but related, 
concepts 70 and must be considered, together with the other matters in ss.3, 134(1) and 284(1) 
of the Act, in the context of available data and research. 

[53) The assessment of relative living standards requires a comparison of the living 
standards of workers reliant on the NMW and minimum award rates determined by the A WR 
with those of other groups that are deemed to be relevant. 

[54) The assessment of relative living standards focuses on the comparison between award
reliant workers and other employed workers, especially non-managerial workers. 71 The 
relative position of award reliant workers has fallen over time. As noted in the 2015- 16 
Annual Wage Review decision: 

'There is no doubt that the low paid and award reliant have fallen behind wage earners and 
employee households generally over the past two decades, whether on the basis of wage 
income or household income.'72 

[55) The assessment of the needs of the low paid requires an examination of the extent to 
which low-paid workers are able to purchase the essentials for a 'decent standard of living' 
and to engage in community life, assessed in the context of contemporary norms. In 
successive Annual Wage Reviews the Panel has concluded that a threshold of two-thirds of 
median full-time wages provides 'a suitable and operational benchmark for identifying who is 
low paid ', within the meaning of s.l34(1 )(a). 73 

[56) As the Panel has observed in previous Review decisions, there is often a degree of 
tension between the economic, social and other considerations which the Panel must take into 
account and, as we have mentioned, no particular primacy is attached to any of these 
considerations. 74 

[57) While the statutory considerations referred to must be taken into account it is 
important to bear in mind that these considerations inform the modern awards objective and 
the minimum wages objective, but they do not themselves constitute the relevant statutory 
objectives. The modern awards objective is to ' ensure that modern awards, together with the 
National Employment Standards, provide a fair and relevant minimum safety net of terms and 
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conditions. ' The minimum wages objective is to 'establish and maintain a safety net of fair 
minimum wages. ' These objectives are very broadly expressed and the notion of fairness is at 
the heart of both statutory objectives. Fairness in this context is to be assessed from the 
perspective of the employees and employers covered by the NMW or the modem award in 
question. 75 

[58] The range of competing considerations and the broadly expressed nature of these 
statutory objectives has led the Panel to reject a decision rule approach to wage fixation, such 
as the adoption of real wage maintenance. 76 The range of considerations we are required to 
take into account calls for the exercise of broad judgment rather than a mechanistic approach 
to fixing minimum wages. 77 Further, as the Panel said in its decision in the 2014-15 Review: 

' In taking into account available economic and social data, the Panel' s approach is broadly to 
assess the changes in these data from year to year and determine how they inform the statutory 
criteria. Put another way, and consistent with ACCI's submission, if there were no change in 
the relevant considerations from one year to the next then, all other things being equal, a 
similar outcome would result. ' 78 

[59] Given the legislative context and the Panel's approach to its statutory task it seems to 
us that a medium-term target in the form advanced by the ACTU and United Voice would be 
of little assistance. 

[60] As we have mentioned, it is common ground that any target cannot be a 'hard' target 
as the Panel cannot bind future Panels. Such a target would also be inimical to the Panel's 
obligation to consider the circumstances prevailing in each review in the context of the 
relevant statutory criteria. Furthermore, if the target is not a 'hard' target, then what utility 
does it serve? 

[61] It is apparent from their submissions that a major reason for the proposal of a medium
term target by United Voice and supported by the ACTU is to address the decline in the 
minimum wage bite. United Voice submitted that ' over the medium and longer term there has 
been a steady, inexorable erosion of the relative living standards of low paid workers' 79 and 
that ' as the minimum wage bite has fallen, Australia has seen a rise in inequality and a growth 
in the incidence oflow-pay'. 80 

[62] The ACTU also argued that addressing relative living standards and needs of the low 
paid over time is 'difficult' through annual increases.81 The ACTU added that '[i]ncreasing 
the NMW over time through a medium term target would help address the widening 
inequality in Australian incomes and restore the relative living standards of the low raid' 
while an annual approach is ' less able to restore and preserve living standards over time ' . 2 

[63] The ACTU claimed that the NMW has been below 60 per cent of median earnings 
since 199983 and that 'wage inequality has widened in Australia over the last three decades' 
reflected by 'movements in the NMW' .84 

[64] Those supporting a medium-term target for the NMW do so principally for the reason 
that they believe a target would increase the weight given to the requirements for the Panel to 
set rates that 'establish and maintain a safety net of fair, relevant and enforceable minimum 
wages '; and to consider the relative living standards and the needs of the low paid' as the 
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Panel considers the full range of matters that it is required to take into account. Those who 
oppose a medium-term target share this view, that such a target would give greater weight to 
these criteria, and oppose it on those grounds (among others). 

[65] United Voice offered the idea that a medium term target would be a useful 'analytical 
tool'. We do not find this to be a helpful characterization, since there is nothing particularly 
analytical about having a number to aim at. We do recognize, however, that a series of 
independent annual Review decisions might have a cumulative impact that was not explicitly 
intended. It is for this reason that the Panel routinely considers (and publishes in its statistical 
report) the evolution of economic and social data over the past 10 years, as well as over the 
more immediate time frame. 

[66] As we have mentioned, no particular primacy is attached to any of the considerations 
identified in the modem awards objective (s.l34(1 )(a)-(h)) or in the minimum wages 
objective (s.284(1)(a)(e)). The adoption of the proposed target would, in our view, have the 
effect of elevating one statutory consideration ('relative living standards and the needs of the 
low paid') above all others on an ongoing basis, rather than requiring consideration of that 
matter in the social and economic context of each review and weighting it accordingly relative 
to the other considerations. As we have mentioned while the relevant statutory considerations 
must be taken into account it is important to bear in mind that they inform the modem awards 
objective and the minimum wages objective, but they do not themselves constitute the 
relevant statutory objectives. 

[67] We also note that the Panel already considers measures of both earnings and 
disposable incomes when taking into account the relative living standards of those on the 
NMW and those on modem award minimum wages. 

[68] Chart 1 below, presented in the Statistical report for this Review, shows the decline in 
the minimum wage bite over the 15 years to 2015, although it has stabilised in recent years.85 
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Chart 1: C14 rate relative to median weekly earnings of full-time employees in main 
job, 2000 to 2015 
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Note: Median earnings are measured in August of each year. Following the amendments to the Workplace Relations Act 
1996 (Cth) taking effect in 2006, the Federal Minimum Wage (FMW) was set at $12.75 per hour, equivalent to $484.50 per 
week. 

Source: ABS, Characteristics of Employment, Australia, various, Catalogue No. 6333.0; ABS, Employee Earnings, Benefits 
and Trade Union Membership, Australia, various, Catalogue No. 6310.0; Metal, Engineering and Associated Industries 
Award /998; Manufacturing and Associated Industries and Occupations Award 2010 (from I January 2010). 

[69] We acknowledge that the minimum wage bite is an important indicator of relative 
living standards and wage inequality. 

[70] We also acknowledge that information about low-paid and award-reliant employees at 
risk of poverty is also relevant in assessing relative living standards, given poverty measures 
typically involve benchmarks of community incomes or expenditure standards. 86 The Panel 
already considers a number of indicators for the relative living standards and needs of the low 
paid and can be expected to do so in future Reviews. 

[71] United Voice argued that focusing on one-year periods ' unnecessarily obscures the 
broader considerations about the direction of minimum wages that the Panel can and should 
take into account' 87 and, in contrast, ' a medium-term target operating in conjunction with 
annual decisions, allows proper ventilation of issues associated with longer term trends, is an 
aid to discipline in decision making, and gives the NMW an indicative direction' . 88 

[72] United Voice added that the issues the Panel must consider 'are not ... issues which 
can be fully considered in respect of a single 12 month period' and are instead long-term 
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indicators.89 The ACTU agreed and argued that ' longer term trends are difficult to discern 
from the point of view of separate annual changes' . 90 ACCER added: 

' There is nothing in the legislation that would support the view that annual wage reviews are 
meant to be a series of disconnected decisions with no connection to past and future wage 
reviews. ' 91 

[73] We acknowledge the need to periodically assess the medium and long term 
consequences of successive Review decisions and have recognised that these decisions have 
both an immediate and cumulative impact. But the adoption of a 'target' is not the only way 
of addressing the issue raised. A chart on the minimum wage bite over the last I 0 years is 
now included in the Statistical report. Parties can make submissions on the level and trends in 
the minimum wage bite in each annual wage review and the Panel can consider these 
submissions at that time. As outlined earlier, the Panel also tracks changes in other relevant 
indicators over time, including factors such as productivity, living costs and inflation, 
employment and financial stress. It is also appropriate that medium and longer term trends in 
these factors are considered as part of each Review. 

[74] For completeness we note that the various international and domestic precedents cited 
in support of the adoption of a target are unpersuasive, given the marked differences in the 
relevant statutory context. We also reject United Voice' s contention that the Annual Wage 
Review 2009-10 decision that increased the casual loading for award/agreement free 
employees from 20 per cent to 25 per cent through instalments of 1 per cent per year as 
'analogous' to its proposa1.92 We agree with ABI and NSWBC that the decision relied on 
'relates to a determination by the Panel that a particular rate was appropriate, and the 
imposition of a transitional arrangement to phase that rate in' ,93 whereby a medium-term 
target 'is of a different nature' and 'not described as a determination of an existing appropriate 
rate to be phased in, but rather a non-binding and flexible analytical tool to assist the Panel in 
its annual function' .94 

[75] There is one final matter which we wish to mention. 

[76] In the course of its submission, the Australian Chamber submits that the Panel is 
required to set a ' safety net' and claims that the requirements to consider the relative living 
standards and needs of the low paid provide ' no basis for these statutory considerations to be 
applied in pursuit of income distribution' 95 and that it would be improper to see the Annual 
Wage Review 'as a tool for wage distribution instead of a tool for maintaining a 'safety net' 
having regard to the full range of considerations reflected in the statutory framework. ' 96 

[77] Contrary to the view expressed by the Australian Chamber a safety net of fair and 
relevant minimum wages that takes into account relative living standards and the needs of the 
low paid (amongst other statutory considerations) may also affect wage and or income 
distribution. The effect of a fair and relevant safety net is to raise the wages received by the 
low paid above those that they would receive in the absence of enforceable minimum wages. 
It follows that these higher rates of pay do affect the wage distribution - that necessarily 
follows if they have any effect at all. In affecting the wage distribution, they will also affect 
the income distribution, although exactly how is not straight forward to assess. 
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[78] We intend to conduct the 2016-17 Review in accordance with the principles set out 
above. 

3. Transitional instruments 

3.1 Background 

[79] In the Annual Wage Review 2015-16 Decision the Panel proposed that a review be 
conducted of transitional instruments that arose for consideration in the Annual Wage Review 
process in the following year's review. The decision said: 

'[584] While it will be a matter for the Panel constituted to conduct the 2016- 17 
Review, we would propose that a review be undertaken of the transitional instruments 
that must be dealt with as part of A WRs. The review will consider the status and effect 
of transitional instruments, including whether they have been, or can be, terminated by 
the Commission. A background paper providing information on transitional 
instruments will be published later this year. Interested parties will be given an 
opportunity to make submissions on any issues arising out of the review of the 
transitional instruments. ' 97 

[80] On 19 September 2016 the Commission released, among other things, a background 
paper traversing issues and materials relevant to a review of transitional instruments. The 
Statement issued by the Expert Panel on the same da/8 invited interested parties to respond 
to questions put forward in that background paper. 

[81] Transitional instruments are those which were created by the Workplace Relations 
Amendment (Work Choices) Act 2005 (Cth) (Work Choices Act) and State industrial relations 
systems and preserved in operation, transitionally or otherwise, by the Fair Work 
(Transitional Provisions and Consequential Amendments) Act 2009 (Cth) (Transitional Act). 
Appendix 1 of the background paper contained an indicative list of the transitional 
instruments which remained in effect as at 15 September 2016. Attaclunent A identified that 
these transitional instruments fell into the following categories: 

(i) Division 2B State awards: These are instruments established by Schedule 3A 
to the Transitional Act to incorporate the terms and conditions contained in 
State awards covering employers in New South Wales, Tasmania, South 
Australia and Queensland who were not in the federal system prior to 1 
January 2010 and came into the federal system pursuant to referral powers. 
Most non-enterprise Division 2B State awards terminated 12 months after the 
referral commencement date. 

(ii) Notional agreements preserving State awards (NAPSAs): NAPSAs were 
notional instruments created by the Work Choices Act to preserve the terms 
and conditions of State awards covering employees who came into the federal 
system on 27 March 2006 as a result of the Work Choices Act. The wages 
elements of these State awards were preserved in separate deemed instruments 
called Australian Pay and Classifications Scales (APCSs). NAPSAs were 
continued in operation by Schedule 3 to the Transitional Act as award-based 
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transitional instruments (A8Tis). NAPSAs other than enterprise-based 
instruments terminated on I January 2014 unless the regulations to the 
Transitional Act prescribed a later date (subject to one matter which is 
discussed below). 

(iii) Pre-Fair Work Act awards: Federal awards in existence before 27 March 
2006 became new instruments under the Work Choices Act. Awards within the 
scope of the corporations power became as pre-reform awards, with their wage 
components contained in separate APCSs. A number of these continue to 
operate. 

(iv) Continuing schedule 6 instruments: These instruments were initially 
established as 'transitional awards' under the Work Choices Act, and preserved 
federal awards that were in existence before 27 March 2006 in respect of their 
application to employers that were not in the scope of the corporations power. 
Transitional awards relevant to referring states became either Division 2A 
State reference transitional awards or Division 28 State reference transitional 
awards. Other transitional awards, mainly applicable to Western Australia, 
were preserved as continuing Schedule 6 instruments by the Transitional Act, 
but ceased operating on 27 March 2011 whereupon those employers and 
employees covered reverted to their State industrial relations system. 

(v) Division 2A State reference transitional awards: These are common rule, 
enterprise and public sector transitional awards applying in Victoria only 
(which referred its industrial relations powers prior to 27 March 2006) which 
were preserved as transitional awards under the Work Choices Act. They 
became Division 2A State reference transitional awards on 1 July 2009, and 
continued to operate as a category of A8Tls under the Transitional Act. Some 
of them continue to operate. 

(vi) Division 2B State reference transitional awards: These originate in federal 
awards made before 27 March 2006 that applied to employers not within the 
scope of the corporations power which were preserved as transitional awards 
under the Work Choices Act. They were created on 1 January 2010 and relate 
to Division 28 referring states: New South Wales, Tasmania, South Australia 
and Queensland. Division 28 State reference transitional awards include 
enterprise awards, public sector transitional awards and common rules. These 
instruments continued in operation by the Transitional Act as A8Tls. Some of 
these awards continue to operate. 

(vii) Schedule 9 instruments: These include transitional APCSs and State 
minimum wage instruments. As earlier stated, APCSs were notional 
instruments originating under the Work Choices Act effective from 27 March 
2006 and included the classifications and pay scales from minimum rates 
instruments including pre-reform awards, state awards, and other state 
industrial tribunal decision and instruments (including minimum wage orders 
for Victoria). State minimum wage instruments were created by the 
Transitional Act99 and operate where orders, decisions or rulings of a state 
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industrial body made before I January 2010 had the effect of providing a 
higher minimum rate than the national minimum wage order or transitional 
national minimum wage order. 100 State minimum wages instruments continue 
to operate where rates for juniors, employees subject to training arrangements 
or people with disabilities provide for higher wage rates than the national 
minimum wage order. 

(viii) Transitional Pay Equity Orders: These are instruments of the Transitional 
Act which are taken to have been created by the Commission to preserve the 
effect of equal pay orders issued by the Queensland Industrial Relations 
Commission (QIRC) in relation to the social and community services industry 
in that state. Two transitional pay equity orders currently operate and relate to 
Division 2B State awards 101 and Division 2B State reference transitional 
awards. 102 

(ix) Copied State awards: A Copied State award is the continued operation of 
certain State awards when a transfer of business occurs in relation to 
employees of non-national system State public sector employers who transfer 
their employment to a national system employer. 103 Copied State awards are 
not technically transitional instruments. However in previous Annual Wage 
Review decisions they are dealt with under the transitional instruments 
chapter. 104 

[82] The Background Paper posed the following questions for the consideration of 
interested parties: 

Instruments of general application 

1. Given the operation of s.113 of the Fair Work Act, can the long service leave 
awards be terminated? 

Outstanding issues 

2. The parties are directed to review the list of existing transitional instruments at 
Appendix I and indicate whether there are instruments on the list in which they have 
an interest and that they consider need to remain current. 

3. Do the parties agree that when the modernisation processes have been completed, 
the modernisable instruments in Appendix 1 should be terminated by the 
Commission? 

Apprentices and trainees for whom competency-based wage arrangements apply 

4. Are there any other transitional instruments not listed above that are preserved by 
the Transitional regulations for the purposes of providing for competency-based 
arrangements and provision of tools? 
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5. Do parties agree that, regardless of the termination and modernisation of other 
transitional instruments, there will be an on-going requirement for the Commission to 
review Division 2B State awards, award-based transitional instruments and related 
APCSs as part of the annual wage review? 

6. Given the limitations under s.l54, can instruments be made under the Fair Work 
Act to replace these instruments? 

The Social and Community Sector Pay Equity Order 

7. Given the 2012 ERO preserves the operation oftransitional provisions and the Fair 
Work Act obliges Commission to terminate transitional instruments, is there any 
reason why the Commission should not terminate the remaining transitional 
instruments related to the SACS modem award? 

Transitional Pay Equity Orders 

8. Given these instruments continue to operate until 1 December 2020, should they 
remain as transitional instruments or can these entitlements be preserved for the 
affected employees in another Fair Work Act instrument? 

The Annual Wage Review and Transitional Instruments 

9. Do the parties have any views about the on-going process of review for transitional 
instruments as part of the annual wage reviews? 

3.2 Overview of submissions 

[83] A number of interested parties lodged written submissions in relation to the above 
issues. The respective positions of those parties is summarised below. 

Question I 

[84] The Australian Government submitted that long service leave (LSL) awards could be 
terminated because s.l13 of the Act had the effect of preserving LSL entitlements in pre
modernised awards: 

'Unless an exception in subsection 113(2) applies, subsection 113(1) provides that if there are 
applicable award-derived long service leave terms in relation to an employee, the employee 
has a long service leave entitlement in accordance with those terms. The terms refer to those 
provided for under an award, or State reference transitional award, that would have applied at 
the ' test time' based on the employee's current employment circumstances. Subsection 
113(3A) provides that the 'test time' is immediately before commencement of the National 
Employment Standards (NES) in that jurisdiction. 

Accordingly, section 113 of the Fair Work Act preserves the effect of long service leave terms 
in pre-modernised awards (i.e. awards in place before commencement of the NES). The long 
service leave terms apply to existing employees as at the transition time, as well as new 
employees. This formulation means that even if the awards are terminated at a later time, an 
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employee can receive the benefits of long service leave entitlements if he or she would have 
been entitled to such terms as at the "test time". 

Given the effect of section 113, even if such awards were terminated, employees will still be 
able to derive the benefits of applicable award-derived long service leave terms if they would 
have had an entitlement as at the commencement of the NES, based on their current 
employment circumstances.' 105 

[85] The Australian Government submitted that, as the modem award objective requires a 
'simple, easy to understand .. . award system consideration may need to be given to making 
sure those covered by award-derived instruments understand their rights and obligations.' 106 It 
also indicated that it did not regard the development of a uniform national LSL standard in the 
NES as a priority. 107 

[86] The Ai Group took a similar position, and further contended that the existence of s.113 
indicated that it was not the intention of Parliament that pre-modem LSL awards be 
maintained. 108 

[87] The ACTU submitted that the Commission should be cautious in its approach to 
terminating LSL awards because termination could have the effect of extinguishing existing 
LSL entitlements. This submission was advanced on the basis that it was arguable that if a 
LSL award was terminated, there were no award provisions upon which s.ll3 could 
operate. 109 The ACTU also submitted that: 

• it was not clear that the Commission had the power to terminate LSL awards; 11 0 

• the Commission's obligation was to terminate pre-modem awards and State reference 
transitional awards as soon as practicable after modem awards have come into 
operation, and it was not practicable to do so in circumstances where the Commission 
was unable to include LSL provisions in modern awards and where a federal LSL 
scheme was yet to be developed; 111 

• the Full Bench's 2010 Award Modernisation - Termination of Modernisable 
Instruments decision had established that it was not practicable to terminate a 
modemisable instrument if it would deprive employees of award coverage or impose 
unreasonable obligations on employees; 112 and 

• the position with respect to NAPSAs and Division 2B State Awards was different, 
since they were subject to sunsetting provisions and therefore no action was required 
to terminate them. 11 3 

[88] The CFMEU generally supported the ACTU' s position, but did not oppose the 
termination of LSL instruments they identified as relevant to their industries. 114 The TCFUA 
submitted that it did not oppose the termination of the Footwear - Manufacturing and 
Component Industry (Long Service Leave) Award 1977 because it had limited application and 
its provisions were less beneficial than applicable provisions in State LSL legislation. 115 

[89] The MT A identified three awards containing LSL provisions applicable to its 
members, namely the Vehicle Indust1y Repair Services and Retail (Long Service Leave) 
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Award; the Vehicle Industry (Long Service Leave) Award 1977 and the Vehicle Industry 
Award 2000. 116 It submitted that s.l13 preserved LSL entitlements even where the award had 
been terminated, but that the awards should not be terminated until a federal LSL standard 
was established. 11 7 The MT A submitted: 

'To terminate these transitional instruments prior to establishing a new LSL standard would 
amount to LSL conditions essentially being governed by State legislation which would be 
impractical and also impose unreasonable cost obligations on employers who were bound by 
these preserved federal awards. ' 11 8 

[90] The MT A also submitted that employees who are covered under the Vehicle 
Manufacturing, Repair, Services and Retail Award 2010 have their LSL conditions governed 
by the above Federal LSL awards. The MTA submitted that s.ll3(1) of the Act entitles such 
employees to LSL covera~e under these awards, as such employees fall within the ' test time' 
specified in s.l13(3)(a). 11 The MTA also made reference to the Federal Court decision in 
Maughan Thiem Auto Sales Pty Ltd v Cooper120 which, it submitted, confirmed the standing 
of the Vehicle Industry Repair Services and Retail (Long Service Leave) Award as an award 
whose entitlements are preserved by s.ll3: 121 

' ... it is our understanding that until such time as the Australian Government in consultation 
with state Governments and major employer and employee representatives develop a new LSL 
standard, existing LSL terms and entitlements are to be preserved. 

Given the above, the federal LSL awards referred to above cannot be terminated until such 
time as a new LSL standard is established and fully implemented.' 122 

[91] The MTA also submitted that, in considering any change to the extstmg LSL 
arrangements as set out in s.l13, it is also important to raise the flow-on impact on the 
existing redundancy pay provisions as contained in s.ll9(2) of the Act. 123 

[92] In submissions in reply the ACTU submitted that the MTA's view on the operation of 
the Act was inconsistent: 

'At paragraph (ii) they state that section " ... has the effect of preserving long service leave terms 
in a pre reform (or state reference transitional) award, regardless of whether that award has 
been terminated - a view also embraced by the Australian Government. Yet at paragraph (x) 
they state that " ... the LSL awards referred to above cannot be terminated until such time as a 
new LSL standard is established and fully implemented.' 124 

[93] ABI and NSWBC submitted that LSL entitlements would be unaffected if the 
Commission terminated the transitional instruments that contain LSL terms. ABI and 
NSWBC submitted that the events enabling preservation of entitlements by s.ll3 (that is, the 
commencement of the operation of the NES or the referral of industrial relation powers) have 
passed in all states except for Western Australia, and would not result in altering any 
employee' s entitlements derived under this section. 125 In relation to Western Australia, ABI 
and NSWBC submitted s.l13 could not apply in relation to employees in Western Australia 
for the following reasons (at [ 4.5]- [ 4.6]): 

' There are two categories of employees in Western Australia: 
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(a) employees already m the national system, who are employed by 
corporations; and 

(b) employees who remain in the State system, as Western Australia has not 
referred its industrial relations powers to the Federal Government. 

In respect of these groups of employees: 

(a) there can be no State reference transitional award, as such awards only exist 
in States which referred their industrial relations powers; and 

(b) any Federal awards that applied on a transitional basis under Schedule 6 of 
the Workplace Relations Act 1996 ceased operation on 27 March 2011. 

Accordingly, it was submitted that there were no awards carable of attracting the 
operation of section 113 of the FW Act in Western Australia. ' 12 

Question 2 

[94] The ACTU submitted that it agreed, as a general proposition, that instruments 
correctly characterised as modernisable instruments should be terminated when the 
modernisation process was concluded, but that it was continuing to consult with their 
affiliates as to the proper characterisation of the instruments listed in Appendix 1. 127 

Accordingly, the ACTU submitted they were 'unable to offer a concluded view at present' but 
would 'ensure that the Commission is notified of any concerns as soon as possible.' 128 

[95] The CFMEU, Construction and General Division (CFMEU C&G), submitted a list of 
current transitional instruments (reproduced below) in which it had an interest, but did not 
submit whether it supported the continuation of these instruments. However, it also submitted 
that, if the decision of the Commission (Spencer C) in All Trades Queensland Pty Limitei29 

(All trades) was affirmed on appeal, then the majority of NAPSAs and Award Based 
Transitional Instruments in this list have already been terminated. 130 

• Building and Construction Industry (State) Award: 
• Building Construction Industry Award- State 2003: 
• Building Employees Mixed Industries (State) Award: 
• Building Products, Manufacture and Minor Maintenance Award- State 2003: 
• Building Trades (Construction) Award 1987: 
• Building Trades (Government) Award 1968: 
• Carpenters & Joiners (General) Award 1993: 
• Civil Construction, Operations and Maintenance General Award- State 2003: 
• Concrete Products Factories (A. CT.) Award 1999: 
• Engine Drivers and Firemen - General- Award 1998: 
• General Construction and Maintenance, Civil and Mechanical Engineering, &c. 

(State) Award: 
• Glass Workers (State) Award: 
• Joiners (State) Award: 
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• Metal, Engineering and Associated Industries (Accident Pay, Victoria) Award 
1998: 

• Metal, Engineering and Associated Industries (State) Award: 
• Metal, Engineering and Associated Industries Award 1998: 
• Mobile Crane Hiring Award 2002: 
• National Building and Construction Industry Award 2000: 
• National Joinery and Building Trades Products Award 2002: 
• National Training Wage Award 2000: 
• Order - Apprentices' and Trainees' Wages and Conditions (Excluding Certain 

Queensland Government Entities) 2003: 
• Order - Apprentices ' and Trainees' Wages and Conditions (Queensland 

Government Departments and Certain Government Entities): 
• Order - Supply of Tools to Apprentices (Qld): 
• Plant, &c., Operators on Construction (State) Award: 
• Quarries, &c (State) Award: 
• Railways Metal Trades Grades Award 2002: and 
• Training Wage Award- State 2003. 

[96] The CFMEU Forestry, Furnishing, Building Products and Manufacturing Division 
(CFMEU FFPD) also identified an interest in the following transitional instruments, but did 
not state whether they supported the continuation of these instruments: 131 

• Timber and Allied Industry (Long Service Leave) Award 1999: 
• Glass Industry- Glass Production (Long Service Leave) - Award 1999: and 
• Furnishing Industry National Award 2003. 

[97] The CPSU submitted that the transitional Government Administration Industry Sector 
-Minimum Wage Order- Victoria 1998 referenced in Note 2 of the Background Paper had 
been superseded by A T841792 and A T8250 11. 132 

[98] The TCFUA identified an interest in the following transitional instruments but did not 
say if it supported their continuation: 133 

• Clothing Trades Award 1999: 
• Textile Industry Award 2000: and 
• Textile Industry (State) Award (NSW). 

[99] The MT A expressed an interest in three awards earlier referred to in its submissions, 
and also identified that the Clerks (Vehicle Industry - Repair, Services and Retail) Award 
2003, which was not included in Appendix 1, provided in clause 37 for LSL in accordance 
with the Vehicle Industry- Repair Services and Retail (Long Service Leave) Award. 134 

[100] Ai Group submitted that the Metal, Engineering and Associated Industries Award 
1998 and the Graphic Arts - General - Award 2000 should not be terminated 'if there is any 
doubt about the ongoing operation of the ' applicable award-derived long service leave terms' 
which were derived from these awards.' 135 

[101] ABI and NSWBC submitted that they did not consider 'any particular need to 
maintain the currency of the transitional instruments identified in Appendix 1.' 136 ABI and 
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NSWBC noted that, to the extent that any modem award covered the same employees covered 
by the transitional award, the transitional award can no longer apply in relation to such 
employees. 137 

Question 3 

[102] The Australian Government submitted that some of the instruments in Appendix 1 
may continue to be preserved as Division 2B Awards, 138 but did not specify which 
instruments. 

[103] The ACTU noted that one issue that could conceivably arise from the termination of 
particular instruments related to those which were incorporated by reference in enterprise 
agreements, as permitted by s.257 of the Act. 139 The ACTU submitted that 'where an 
ambulatory interpretation is provided for', the termination of such instruments might have the 
practical effect of removing content from such enterprise agreements. 140 They submitted that 
this was an unfair outcome to be avoided, and that the Commission should: 

' ... issue specific directions in the process to encourage parties to whom enterprise agreements 
apply to come forward and identify the modernisable instruments that have been so 
incorporated, in order that the terminations of these instruments either be deferred until such 
applications have been made where necessary or the relevant agreements have been 
replaced.' 141 

[104] The TCFUA expressed support of the ACTU's views on this specific issue. 142 

[105) The CFMEU reiterated that if the Commission's decision in All Trades 143 was 
affirmed on appeal, then the majority ofNAPSAs and ABTis had already been terminated. 144 

[106] The CPSU noted that there were at least 3 modem awards that now applied to the 
employees who may have been covered by the Minimum Wage Order: 

• Public Service Award 2016: 
• Stale Government Agencies Award 2010: and 
• State Government Agencies Award 2015. 145 

[107] The CPSU also noted that in relation to the application by the Police Federation of 
Australia to replace the Police Services Industry Sector Order Victoria 1998 with a state 
reference public sector modem award, 146 the Full Bench found that the Order was not an 
award or a transitional award and with respect to the Order: 

' ... there is no express saving or application of the modernisation process under Schedule 6A to 
the TPCA Act. ' 147 

[108] The CPSU also submitted the Commission should terminate the Government 
Administration Industry Sector - Minimum Wage Order- Victoria 1998. 148 

[109] ABI and NSWBC submitted that, in accordance with item 3(1) of Schedule 5 to the 
Transitional Act, any remaining modemisable instruments should be terminated once the 
modernisation process has been completed. 149 
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[110] Ai Group submitted that they did not support the retention of any 'redundant 
instruments' , however if any 'valid reasons' were identified for maintaining a particular 
transitional instrument, the instrument should not be terminated. 150 

Question 4 

[111] The Australian Government referred to the Commission's decision in All Trades 
Queensland Pty Limited151 and listed the State Awards dealt with in that decision that did not 
appear in the Background Paper: 152 

• Electrical Contracting Industry Award - State: 
• Furniture and Allied Trades Award - State 2003: 
• Plumbing Industry (QLD and WA) Award I 999: and 
• Vehicle Industry - Repair, Services and Retail Award 2002. 153 

[112] The Australian Government submitted that, in relation to the above awards, the All 
Trades decision: 

' ... provided authority for the proposition that those State Awards that are Division 2B State 
Awards are preserved in circumstances where they did not automatically terminate, or were 
otherwise terminated or ceased to operate in one of the ways listed in item 18(2) of Schedule 
3A to the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009.' 154 

[113] The Australian Government submitted that 'following the reasoning of Spencer C, 
item 20 of Schedule 3 to the [Transitional] Act would act to terminate all NAPSAs.' 155 The 
Australian Government also noted that 'the outcome of the appeal might affect the law in 
relation to the status of some Queensland transitional instruments.' 156 

[114] The ACTU submitted that it was unaware of any instruments outside those listed in 
paragraph 30 of the Background Paper, 157 but was currently consulting with its affiliates and 
would notify the Commission of any additional instruments. 158 The ACTU also referred to the 
All Trades decision and, in reference to the pending appeal, submitted: 

'Given that this matter will be argued and determined in those proceedings, we do not consider 
it appropriate for the Commission to express a view on the status of these particular 
transitional instruments in conducting the present preliminary hearing. ' 159 

[115] The CFMEU C&G submitted, to its knowledge, there were no other transitional 
instruments preserved by the Transitional regulations for the purposes of providing for 
competency-based arrangements and provision of tools. 16° CFMEU FFPD supported the 
submission ofthe ACTU. 16 1 

[116] The HIA submitted that it disagreed with the All Trades decision that Queensland 
transitional instruments had terminated by operation of item 20 of Schedule 3 to the 
Transitional Act. 162 They noted that the matter was currently under appeal, and that the HIA 
intended to intervene in support of the appeal. 163 
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' It is HIA's view that until the issues raised by the All Trades Decision are fully determined the 
Expert Panel should cease its examination of this matter as outlined in the Background 
Paper. ' 164 

[117] ABI and NSWBC submitted that they have not exhaustively reviewed - and are 
therefore not aware of the existence of- any other transitional instruments that are preserved 
by the Fair Work (Transitional Provisions and Consequential Amendments) Regulations 
2009. 165 

Question 5 

[118] The Australian Government submitted that: 

' In keeping with the reasoning in All Trades, in relation to the State Awards, the Australian 
Government agrees that the on-going review requirement will only apply to Division 2B State 
Awards that did not automatically terminate, or were otherwise terminated or ceased to 
operate in one of the ways listed in item 18(2) of Schedule 3A to the TP A Act. 

The assessment on the balance of the Awards listed at Appendix 1 in relation to this question, 
in the Government' s view, will be subject to the considerations outlined in the All Trades 
decision on the preservation of Division 2B State awards and award-based transitional 
instruments. This might be affected by the reasoning of the Full Bench on appeal.' 166 

[119] The ACTU submitted that the Commission should continue to exercise its powers in 
annual wage reviews to vary the wage-related terms of transitional instruments which have 
not been terminated. 167 The ACTU also noted that it would 'be desirable' for the Commission 
to make published rates available by providing a link to resources that might have been 
developed by the Fair Work Ombudsman. 168 

[120] ABI and NSWBC agreed with the proposition that Division 2B State Awards, APCSs 
and State reference transitional awards that have not been terminated are subject to an 
ongoing requirement that they be reviewed by the Commission as: 

'(a) item 10 of Schedule 9 to the Transitional Act provides that Part 2, Division 3 of the 
FW Act (which requires the Fair Work Commission to review modern award minimum wages) 
applies to APCSs as if they were modern awards; 

(b) item 20 of Schedule 9 to the Transitional Act provides that Part 2, Division 3 of the 
FW Act (which requires the Fair Work Commission to review modern award minimum 
wages) applies to Division 2B State Awards as if they were modern awards; and 

(c) item 12A of Schedule 3 to the Transitional Act provides that Part 2, Division 3 of the 
FW Act (which requires the Fair Work Commission to review modem award minimum 
wages) applies to State reference transitional awards as if they were modem awards.' 169 

Question 6 

[121] The Australian Government submitted the Commission would be restricted by s154(2) 
of the Act in replacing these instruments: 

27 



28 

[2017] FWCFB 1931 

'As the Modern Awards which replaced the State Awards .were made in 2010 it is the 
Government's view that the ability of the FWC to include additional State based differences in 
the existing Modern Awards that replaced the State Awards in the Table is restricted by the 
operation of subsection 154(2) of the Fair Work Act. Any amendment will only be possible if 
subsection 154(3) of the Fair Work Act is capable of being met.' 170 

[122] The ACTU submitted that, as the relevant instruments are applicable only m 
Queensland, their effect if replicated by a modem award would breach s. 154(1) of the Act: 

'If the relevant instruments are in fact confmed to the instruments listed in paragraph [I 7] of the 
background paper, then there is little utility in attempting to replicate them as at least in the 
case of their characterisation as Division 2B instruments. There is no clear pathway to their 
termination in any event. ' 171 

[123] The CFMEU C&G provided the same response as they did to question 3, 172 that ifthe 
Commission' s decision in All Trades stands on appeal, then the majority of NAPSAs and 
Award Based Transitional Instruments have already been terminated. 173 CFMEU FFPD 
supported the CFMEU C&G's response. 174 

[124] ABI and NSWBC noted that the instruments identified in paragraph 30 of the 
Background Paper only operated in Queensland. 175 Accordingly, it submitted that the 
Commission would not be permitted to replicate these instruments with new awards that 
apply only in Queensland as s. 154 of the Act prohibits a modem award from including terms 
and conditions that are determined by reference to state or territory boundaries or are 
expressed to operate in one or more, but not every, state and territory. 176 

Question 7 

[125] The Australian Government submitted that as Clause 5 of the 2012 ERO seeks to 
preserve the rates of pay in transitional instruments that were higher than the rates of pay 
under the SACS Modem Award, the remaining transitional instruments could be terminated: 

'Clause 5 uses the rates from the transitional instrument as a base before applying successive 
annual wage increases (cl 5.4) and the 'Transitional Equal Remuneration Payments' (cl 5.5) 

• The relevant parts of clause 5 do not sunset until1 December 2020 (cl 5.7) 

• Where the transitional instrument was a NAPSA, the instrument would have already 
terminated automatically on 1 January 2014 (item 20 of Schedule 3 to the TPCA Act) 

• Transitional arrangements in Schedule A of the SACS Award and the model transitional 
arrangements in other modem awards were also intended to continue to preserve higher 
rates from transitional instruments after the instruments were terminated. ' 177 

[126] ABI and NSWBC similarly submitted that the instruments could be terminated 
because: 

although not entirely clearly expressed, it appears that the rates of pay prescribed by the 
2012 ERO are calculated by reference to the payment obligations employers would have had, 
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had they employed someone in the industry in the first pay period after 1 July 2012. The 
payments under the 2012 ERO are then increased by: 

(a) the minimum wages increases applied by the Fair Work Commission each year;5 and 

(b) the additional payment specified in clause 5.5 of the 2012 ER0.' 178 

[127] They further submitted that 'it appears there is some ambiguity as to how the ERO 
2012 order is to be interpreted and applied' 179 and that maintaining the transitional 
instruments may conflict with statutory obligations to terminate transitional instruments as 
soon as is practicable, suggesting the Commission could vary the ERO to deal with this 
issue.180 

[128] The ACTU did not support the termination of the remaining transitional instruments 
related to the SACS Modem Award, claiming this would have the consequence of depriving 
employees ofbenefits conferred by the award: 

'The ERO does not provide for either a Final or Transitional Equal Remuneration payment for 
employees who are classified as Social and Community Services Employee Level 1. Clause 
5.3(b) of the ERO does however confer a benefit on those employees, which is contingent 
upon the existence of a transitional minimum wage instrument or award based transitional 
instrument containing a higher rate of pay than that otherwise provided for in the Social, 
Community, Home Care and Disability Services Industry Award.' 181 

[129] The ACTU submitted that if these instruments were terminated, subparagraph 5.3(b) 
might be inoperative, and those employees would be deprived of the benefit of the ER0:182 

'This is a cogent reason for not terminating any transitional minimum wage instrument or award 
based transitional instrument that might cover employees who may be classified as Social and 
Community Services Employee Levell under the modern award.' 183 

[130] The ACTU then submitted another possible effect of terminating the relevant 
transitional minimum wage instrument or award-based transitional instrument: 

' . . . if the legal effect of such termination is that subparagraph 5.3(b) is inoperative, the starting 
rate would always be the modem award rate. Where the modem award rate is lower than the 
rate provided in the relevant transitional minimum wage instrument or award based transitional 
instrument, the employees would receive less of a benefit under the Transitional Equal 
Remuneration Payments in paragraph 5.5 than would otherwise be the case.' 184 

[131] The ACTU submitted that it would defer to the views of their affiliates regarding 
which of the underlying instruments may be terminated. 185 

[132] The ASU submitted that the transitional instruments relating to the SACS modem 
award should not be terminated because it could disadvantage employees receiving higher 
rates under state based awards compared with the modem award. It also submitted that, in 
making the ERO, the Full Bench had intended for these instruments to continue in operation 
until 2020: 

'... in allowing phasing in of the ERO the Full Bench specified that employees receive the 
higher of the Modem Award or the state based awards rate for that classification. Ensuring that 
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employees would receive the higher of the Modem Award rate or the state based award rate 
provides employees a benefit through the phasing in period until the employee gains the full 
benefit of the Equal Remuneration Order. If the modem award rates had been adjusted for the 
ERO without phasing in then the termination of state based awards would not affect 
employees' wage rates and employees would gain the complete benefit of the ERO. In making 
this Order it would appear that the Full Bench was relying on the continued operation of state 
based awards through to 1 December 2020 at the risk of otherwise disadvantaging employees 
under state based awards that provide a higher rate than the Modem Award.' 186 

[133] The ACTU submission in reply agreed with the ASU's position. The ACTU also 
submitted that the status ofNAPSAs related to this order and raised in the Australian 
Government's submission should be addressed: 

' There is force in, and we adopt, the submissions of the Australian Services Union in response 
to Question 7 ... These contextual submissions are to be preferred over the submissions of ABI 
on this issue. The submissions of the Australian Government prompt a question worthy of 
consideration however regarding the termination of some NAPSA's. It would be of assistance 
ifthe implications ofthis (if any) were dealt with the in the Commission's decision.' 187 

Question 8 

[134] The Australian Government submitted that Transitional Pay Equity Orders (TPEOs) 
are 'not generally characterised ' as 'transitional instruments' under the Transitional Act so are 
'unlikely to be capable of being terminated by the Commission': 188 

' Transitional Pay Equity Orders (TPEO) 1 and 2 operate to preserve the effect of an equal pay 
order made by the Queensland Industrial Relations Commission in 2009 and are intended to 
operate until 1 December 2020, at which point the payment rates should converge with the 
rates of the SACS Modem Award. TPEOs are orders taken to have been made by the FWC by 
operation of the Fair Work (Transitional Provisions and Consequential Amendments) Act 
2009. While increases to minimum wages in the SACS Modem Award apply to TPEOs, they 
are not generally characterised as "transitional instruments" under that Act and it is the 
Government's view that they are unlikely to be capable of being terminated by the FWC.' 189 

[135] The ACTU submitted that the TPEOs should be preserved for at least another four 
years: 

' . .. we consider that matters are unlikely to be simplified to any real extent by attempting to 
absorb the effect of those instruments into a new instrument. The process for reaching such an 
endpoint, were it possible, is in any event likely to be contested and would be an added burden 
on representative bodies for little obvious benefit, particularly in circumstances where the 
Award system has been in a state of perpetual review and/or transition for ten years. Another 
four years of tolerating the somewhat opaque arrangement erected by the Regulations, 
effectively at the mid-point of their operative period, is the lesser of two evils. ' 190 

[136] The ASU submitted that the TPEOs should continue to operate: 

'In light of the difficulty in establishing an appropriate Fair Work instrument and the fact that 
the Full Bench issued the Social, Community and Disability Services Industry Equal 
Remuneration Order 2012 predicated on ongoing relevant transitional minimum wage 
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instruments and/or award-based transitional instruments, then these instruments should 
continue to operate until 1 December 2020.' 191 

[137] ABI and NSWBC also submitted that the TPEOs should continue to operate. 192 They 
submitted that given that a modem award could not prescribe entitlements that operated in 
one or more, but not every, state and territory193

, ' it is not apparent what instrument the 
Commission could make to preserve the operation of the Transitional Pay Equity Orders 
without offending s.154 of the FW Act. ' 194 

Question 9 

[138] The ACTU submitted that the current approach to the review of transitional 
instruments was sound, 195 but that it would be complemented by the publication of adjusted 
rates either as an administrative exercise or through the provision of links on the 
Commission's Annual wage reviews section of the website. 196 The CFMEU C&G, 197 CFMEU 
FFPD 198 and TCFUA199 expressed support ofthe ACTU's position. 

[139] The MTA submitted that Annual Wage Reviews should continue to be utilised in 
dealing with outstanding issues flowing from the review of transitional instruments.200 

[140] Ai Group submitted that it has not identified any problems with the ' careful approach' 
that the Commission had taken to date regarding the review and termination of transitional 
instruments.Z01 Ai Group also submitted that it has not identified any problems with the 
approach of the Commission in the 2015- 16 Review regarding transitional instrument 
minimum wage increases.Z02 

[141] ABI and NSWBC also submitted that they agreed with the Commission's ongoing 
review process for transitional instruments, as 'the Transitional Act continues to require the 
Commission to review any extant transitional ACPSs; Division 2B State Awards and State 
reference transitional awards as if they were modem awards for as long as such transitional 
instruments remain in operation. ' 203 

3.3 Consideration 

[142] We consider that we should not at this stage proceed to terminate any transitional 
instruments, for two reasons. 

[143] First, we consider that there is a question about the power to terminate transitional 
instruments as part of the conduct of an annual wage review. The Transitional Act requires 
that the following categories of transitional instruments be reviewed in respect of minimum 
wages in the course of the annual wage review, and empowers their variation in that 
connection: 

• transitional APCSs (Schedule 9 item 1 0); 
• Division 2B State awards (Schedule 9 item 20); 
• State reference transitional awards (Schedule 3 item 12A(5) and (g)); 
• transitional pay equity orders (Schedule 3A item 30D(1 )204

); and 
• copied State awards (ss.768BY and 768AW(b).205 
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[144] There is no express power conferred to terminate a transitional instrument m the 
course of an annual wage review. 

[145] The Transitional Act does confer power upon the Commission to terminate certain 
categories of transitional instruments. Item 9(2) of Schedule 3 provides: 

(2) A transitional instrument cannot be terminated (or otherwise brought to an end) except 
under: 

(a) a provision of this Part or the regulations; or 

(b) Part 2 of Schedule 5; or 

(c) Division 2 ofPart 2 of Schedule 6; or 

(d) Schedule 8; or 

(e) Schedule 11; or 

(f) Part 3 of Schedule 2. 

[146] The principal power to terminate transitional instruments is contained in item 3 of 
Schedule 5, which provide: 

3 Variation and termination of certain transitional instruments etc. to take account of 
Part lOA award modernisation process 

(1) The FWC must, as soon as practicable after a modem award (other than the 
miscellaneous modem award) made in the Part 1 OA award modernisation process comes into 
operation (and subject to subitem (3)): 

(a) terminate any of the following ( modernisable instruments) that the FWC 
considers are completely replaced by the modem award: 

(i) award-based transitional instruments; 

(ii) transitional APCSs; and 

(b) if the FWC considers that the modem award only partly replaces a modemisable 
instrument--vary the coverage terms of the modemisable instrument accordingly. 

Note 1: The main provisions about transitional instruments are in Schedule 3, and the main 
provisions about transitional APCSs are in Schedule 9. 

Note 2: This item does not limit the effect of any other provision of this Act under which a 
modemisable instrument ceases to cover a person from a time earlier than when the instrument 
is terminated or varied under this item. 

(2) As soon as practicable after all modem awards made in the Part 1 OA modernisation 
process have come into operation, the FWC must (subject to subitem (3)) terminate any 
remaining modemisable instruments. 
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(3) However, the FWC must not, under this item: 

(a) terminate a modemisable instrument that is an enterprise instrument or a State 
reference public sector transitional award, or that covers employees who are also 
covered by an enterprise instrument or a State reference public sector transitional 
award; or 

(b) vary a modemisable instrument that is an enterprise instrument or a State 
reference public sector transitional award; or 

(c) vary a modemisable instrument so that it ceases to cover employees who are also 
covered by an enterprise instrument or a State reference public sector transitional 
award. 

Note 1: Item 9 of Schedule 6 deals with termination and variation of modemisable 
instruments to take account of the enterprise instrument or a State reference public sector 
transitional award modification process. 

Note 2: Item 10 of Schedule 6A deals with termination and variation of State reference 
public sector transitional awards to take account of the State reference public sector 
transitional award modernisation process. 

(4) The FWC may establish a process for making decisions under this item to terminate or 
vary one or more modemisable instruments. 

(5) The FWC may advise persons or bodies about that process in any way the FWC 
considers appropriate. 

(6) Section 625 of the FW Act (which deals with delegation by the President of functions 
and powers of the FWC) has effect as if subsection (2) of that section included a reference to 
the FWC's powers under subitem (5). 

[147] It may be observed that the categories of transitional instruments that are terminable 
under item 3 of Schedule 5 are not co-extensive with the categories of instruments which are 
reviewable in the conduct of an armual wage review. 'Modernisable instruments' includes all 
ABTis, which includes pre-Fair Work Acts awards as well State reference transitional awards 
or common rules and NAPSAs. It may also be observed that the termination power is to be 
exercised arising out of the modernisation of awards. Both these matters tend to suggest that 
the power is not intended to be exercised by the Expert Panel as part of the Annual Wage 
Review process. 

[148] Second, the proceedings in the All Trades matter has left in doubt the course that 
should appropriately be taken to the transitional APCSs applicable to apprentices and trainees 
in the State of Queensland. This is a category of instruments which has been the subject of 
express consideration as to variation in recent annual wage reviews. 206 

[149] The course of those proceedings may briefly be described. They concerned an 
application for approval of an enterprise agreement entitled the All Trades Queensland Pty 
Ltd Apprentice/Trainee Enterprise Agreement 2015 (Agreement) lodged by All Trades 
Queensland Pty Limited (ATQ). The Agreement covered apprentices and trainees employed 
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by the employer in Queensland. A number of unions opposed the approval of the Agreement. 
The principal issue which arose was whether, for the purpose of the better off overall test 
(BOOT) in s.193, the comparator instruments were various transitional instruments containing 
rates of pay derived from a number of awards and orders of the Queensland Industrial 
Relations Commission, or were the relevant modern awards. The transitional instruments in 
question had been initially created as NAPSAs with associated APCSs under the Work 
Choices Act, and these had then been continued in their operation as ABTis by the 
Transitional Act. The particular issue was whether, under item 20(1) of Schedule 3 to the 
Transitional Act, the NAPSAs had terminated on 1 January 2014, or whether they continued 
in operation by virtue of item 16 of Schedule 5 to the Transitional Act, as modified by reg. 
3B.02 of the Fair Work (Transitional Provisions and Consequential Amendments) 
Regulations 2009 (Transitional Regulations).207 Item 21 of Schedule 3 provides: 

20 Sunsetting rules for various transitional instruments 

Notional agreements preserving State awards 

(1) A notional agreement preserving State awards (other than a notional agreement that is an 
enterprise instrument) terminates: 

(a) on the 4th anniversary of the FW (safety net provisions) commencement day; or 

(b) if the regulations prescribe a later day-on that later day. 

[150] Item 16 of Schedule 5 provides: 

16 Continued coverage 

(1) Despite item 29 of Schedule 3, an award-based transitional instrument that: 

(a) sets minimum terms and conditions for an employee to whom a training 
arrangement applies; and 

(b) either: 

(i) provides for competency-based wage progression; or 

(ii) provides solely for the provision of tools for use by apprentices; and 

(c) covered an employee or employer immediately before 1 January 2010; 

continues to cover the employee or employer. 

(2) Despite the rule in item 11 of Schedule 9, an employee who is covered by the award
based transitional instrument is also covered by a transitional APCS that would have covered 
the employee immediately before 1 January 2010. 

(3) The award-based transitional instrument and transitional APCS also cover an employee to 
whom a training arrangement applies: 
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(a) who is employed, on or after 1 January 2010, by an employer who is covered by 
the award-based transitional instrument; and 

(b) who would have been covered by the award-based transitional instrument and 
transitional APCS under sub items (1) and (2) if the employee had been employed 
immediately before 1 January 2010. 

(4) For subitems (1) to (3), the award-based transitional instrument and transitional APCS 
only cover an employer in respect of an employee to whom a training arrangement applies. 

(5) Despite section 47 of the FW Act, a modem award that would, but for this subitem, apply 
to the employee does not apply for the period during which the award-based transitional 
instrument covers the employee. 

[151] The decision of Spencer C at first instance208 was to the effect that the Queensland 
NAPSAs had terminated, and that the Agreement' s compliance with the BOOT was to be 
assessed by reference to the relevant modem award. On 7 February 2017 (after the receipt of 
submissions from interested parties and the hearing on 24 October 20 16) a Full Bench 
affirmed the decision on appeal. 209 The conclusion of the Full Bench relevant for present 
purposes was as follows: 

'For these reasons, contrary to the submission of ATQ and the other parties which 
supported its position, there is no inconsistency between item 20 of Sch.3 and item 16 
of Sch.5 which requires the implication to be drawn that the latter provision modifies 
the effect of the former. Item 16 of Sch.5, on the ordinary meaning of the language 
used read in context, does not operate to extend the legal existence of any NAPSA 
beyond the I January 2014 date specified in item 20 of Sch.3. Nor does it or could it 
modify the position in item 21 of Sch.3 that a terminated ABTI could no longer cover 
anybody. The continued coverage under transitional APCSs effected by item 16(2) 
also lapsed on I January 2014 for persons covered by NAPSAs prior to that date 
because, even though there is no sunset provision for transitional APCSs, the 
continuation of their coverage under item 16(2) was conditional upon continued 
coverage by an ABTI. ' 2 10 

[152] Thus the conclusion which can be drawn from the All Trades decisions is that the 
relevant NAPSAs terminated on I January 2014 and their associated APCSs, although not 
formally terminated, ceased to have effective coverage over apprentices and trainees in 
Queensland from the same date. At least in respect of the NAPSAs, that means that no 
question of their termination under item 3 of Schedule 5 can now arise. 

[153] On 22 February 2017 ATQ, the Queensland Master Builders Association and the HIA 
initiated proceedings in the Federal Court seeking declarations to the effect, relevantly, that 
Queensland NAPSAs to which item 16 of Schedule 5 to the Transitional Act applied 
remained in effect by virtue of that provision. The matter is to be listed for hearing in Brisbane 
on a date to be fixed during the Court's Full Court and Appellate Sitting period 3I July - 22 
August 2017. That necessarily means that the Court proceedings will not be determined prior 
to the date by which the decision in this Annual Wage Review is required to be issued. 

[154] Assuming for present purposes that the power in item 3 of Schedule 5 was available to 
be exercised in the course of an Annual Wage Review, one course that could be taken would 
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be now to consider termination of the relevant Queensland APCSs under item 3(2). If the 
APCSs were terminated, that would appear to entirely dispose of the issue, regardless of 
whether the associated NAPSAs terminated on 1 January 2014 or not. However we do not 
consider that this would be an appropriate course to take prior to the pending judicial 
determination of the question of whether the NAPSAs continue to operate and whether 
relevant modem awards cover apprentices and trainees in Queensland. The power in item 3(2) 
is exercisable ' [a ]s soon as practicable', and it would be necessary to know what instruments, 
if any, covered the relevant employees in order to know whether that criterion was satisfied. It 
follows therefore that no consideration of the termination of these APCSs should occur as part 
of this annual wage review, since the Federal Court proceedings will not be heard until after 
the review is completed. 

[155] In the circumstances described, we consider that the appropriate step to take at this 
stage is to invite interested parties to make further submissions about whether the termination 
power in item 3 of Schedule 5 and/or the other powers of termination provided for in the 
Transitional Act are exercisable in the conduct of an Annual Wage Review. 

4. A review of existing arrangements for employees with disability 

[156] In submissions to previous Annual Wage Reviews, ACOSS raised concerns about the 
complexity of the system of wages for employees with disability and the appropriateness of 
the minimum wage rate for those whose productivity is affected by a disability being set at the 
income test free level for the Disability Support Pension (DSP).211 

[157] In addition to making a NMWO for all award/agreement-free employees and 
reviewing modem award minimum wages, the Panel must set special NMWs for employees 
with disability. 

[158] This arises from s.294 of the Act, which provides as follows: 

'294 Content of national minimum wage order- main provisions 

Setting minimum wages and the casual loading 

(1) A national minimum wage order: 

(a) must set the national minimum wage; and 

(b) must set special national minimum wages for all award/agreement free employees in 
the following classes: 

(i) junior employees; 

(ii) employees to whom training arrangements apply; 

(iii) employees with a disability; and 

(c) must set the casual loading for award/agreement free employees. 

Note: A national minimum wage order must be made in each annual wage review (see 
section 285). 

Requiring employers to pay minimum wages and the casual loading 

(2) The order: 
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(a) must require employers to pay employees to whom the national minimum wage 
applies a base rate of pay that at least equals the national minimum wage; and 

(b) must require employers to pay to employees to whom a special national minimum 
wage applies a base rate of pay that at least equals that special national minimum 
wage; and 

(c) must require employers to pay, to award/agreement free employees who are casual 
employees, a casual loading that at least equals the casual loading for 
award/agreement free employees (as applied to the employees' base rates of pay). 

What employees does the national minimum wage apply to? 

(3) The national minimum wage applies to all award/agreement free employees who are 
not: 

(a) junior employees; or 

(b) employees to whom training arrangements apply; or 

(c) employees with a disability. 

What employees does a special national minimum wage apply to? 

( 4) A special national minimum wage applies to the employees to whom it is expressed in 
the order to apply. Those employees must be: 

(a) all junior employees who are award/agreement free employees, or a specified class of 
those employees; or 

(b) all employees to whom training arrangements apply and who are award/agreement 
free employees, or a specified class of those employees; or 

(c) all employees with a disability who are award/agreement free employees, or a 
specified class of those employees.' 

[159) Section 12 of the Act defines an employee with a disability as: 

' a national system employee who is qualified for a disability support pension as set out 
in section 94 or 95 of the Social Security Act 1991, or who would be so qualified but 
for paragraph 94(l)(e) or 95(1)(c) of that Act.' 

[160) Under the Social Security Act 1991 (Cth) (Social Security Act), a person qualifies for 
the Disability Support Pension (DSP) if they are 16 years of age or over and permanently 
blind212

, or satisfy the criteria of s.94(1) of that Act. Section 94(1) provides that a person 
qualifies for the DSP if: 

' (a) the person has a physical, intellectual or psychiatric impairment; and 

(b) the person's impairment is of20 points or more under the Impairment Tables; and 

(c) one of the following applies: 

(i) the person has a continuing inability to work; 

(ii) the Health Secretary has informed the Secretary that the person is 
participating in the supported wage system administered by the Health 
Department, stating the period for which the person is to participate in the 
system; and 

(d) the person has turned 16 ... ' 
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[161] Section 94(2) of the Social Security Act also provides, in effect, that a person will 
meet the requirement of a 'continuing inability to work' where they are unable to work 
independently of a program of support (or undertake training to enable such work) for at least 
15 hours per week at a relevant minimum wage for a fully productive employee. 

[162] We note that ss.94(1)(e) and 95(1)(c) of the Social Security Act, which would 
otherwise disqualify an employee from a DSP (but does not do so for present purposes), 
involve certain requirements related to Australian residency. 

[163] As a result of these provisions, in Annual Wage Reviews decisions the Panel has set 
two special NMWs for employees with disability as follows: 

• Special national minimum wage 1 (special NMW1) for employees with disability 
whose disability does not affect their productivity. This wage rate has been set at 
the same rate as the NMW. 

• Special national minimum wage 2 (special NMW2) for employees whose 
disability affects their ability to perform the range of duties to the competence level 
required of them within the class of work for which they are engaged. These 
employees must meet the impairment criteria for receipt of a DSP. Schedule A of 
the NMWO sets their base rate of pay, which is known as the Supported Wage rate, 
and calculated as a percentage of the NMW. The Supported Wage rate cannot be 
lower than the income-free threshold amount of the DSP. 

[164] As part of the present Review, the Panel has foreshadowed a more detailed review of 
existing wage arrangements for employees with disability. To that end, the Panel issued a 
Background Paper213 and has now received written and oral submissions from interested 
parties. 

[165] The Background Paper raised a series of questions concerning the following issues: 

• Setting and varying wage rates for employees whose disability does not impact on 
their productive capacity- special NMWI; 

• Setting and varying wage rates for employees whose productive capacity is 
affected by their disability - special NMW2; and 

• Further research. 

[166] We propose to deal with each of these issues, in tum. 

4.1 Setting and varying wage rates for employees whose disability does not 
impact on their productive capacity 

[167] The Australian Government and almost all parties making submissions recognised that 
setting special NMW1 was required by s.294 of the Act. That is, because s.294(3)(c) excludes 
employees with a disability from the coverage of the NMW it was necessary to provide a 
minimum wage for all such employees including those whose disability does not affect their 
productive capacity.2 14 
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[168] Whilst recognising the statutory constraints, ACOSS and the ACTU contended that it 
was inappropriate to have a separate minimum wage for employees with a disability that did 
not affect their productive capacity.2 15 

[169] The ACTU submitted that legislative amendments should be considered to resolve this 
matter, and that meanwhile, the Commission should continue its current practice of setting 
special NMW1 at an identical level to the NMW.21 6 

[170] NDS submitted that the special NMWl was no longer required and recommended that 
it be removed from future Annual Wage Review decisions and orders. However, it did not 
discuss the requirements of the Act or outline how the Panel should achieve this aim?17 

[171] We consider that as a result of the combined effect of s.294(3)(c) and the relevant 
definition in s.12 of the Act, it is necessary for the Panel to provide a minimum wage for all 
employees with a disability including those whose disability does not affect their productive 
capacity. 

[172] We also consider that there is some force in the proposition advanced by ACOSS and 
the ACTU regarding whether such an approach should be required. However, this is a matter 
for the Parliament. 

[ 173] In the absence of a legislative amendment, we will continue to set special NMW 1 as 
part of our annual review. 

4.2 Setting and varying wage rates for employees whose productive capacity is 
affected by their disability 

[174] Employees whose productive capacity is affected by their disability could be 
considered to be those who are 'unable to perform the range of duties to the competence level 
required within the class of work for which they are engaged.'2 18 The Supported Wage 
System (SWS) was developed in 1994 by the Commonwealth Government, working together 
with peak employer and union councils and bodies representing people with disability.2 19 In 
general terms, the SWS is a wage-setting system that allows employers to pay productivity
based wages for employees with disability. The SWS forms part of some modem awards and 
requires that formal agreements be made in relation to each employee. 

[ 175] We note that the Australian Government advised the Panel that there were just over 
5,700 employees subject to SWS agreements in 2015-16.220 

[176] In recent years, in setting special NMW2 the Panel has used the SWS as a basis for 
determining pro-rata wages for employees with disability whose disability affects their 
productivity, and determined the minimum wages for these employees should be set at the 
same rate as the weekly income-free threshold for a single person receiving the DSP.221 

[177] The Background Paper raised a series of questions concerning the basis for, and level 
of, special NWM2. These included: 
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• Do current wage rates provide adequate incentives for employees with disability to 
participate in the workforce; 

• Would any increases to wages for employees with disability impact employees' 
access to employment; 

• Is it still appropriate to set the minimum wage for SWS employees at the income
free DSP threshold amount? If not, how should the threshold for these wages set; 
and 

• What is the likely impact on employers of employees with disability to any changes 
. . ?212 m wage-settmg arrangements or wage rates. 

[178] A range of parties provided responses to these questions. 

[179] The Australian Government, Ai Group, ABI and NSWBC and National Disability 
Services (NDS) supported maintaining the current method of setting minimum wages for 
SWS employees at the income-free DSP threshold amount.223 These parties (with the 
exclusion of the Australian Government) contended that any increase to the minimum wage 
rate would adversely affect employment opportunities. ACOSS restated its position from 
previous Reviews, that the minimum wage rate under the SWS for employees with disability 
was too low.224 The ACTU submitted that the Commission should exercise caution in dealing 
with special NMW2 and the SWS, since it came about from extensive research, consultation 
and consensus.225 

[180] The Australian Government contended that the vast majority of people with disability 
are employed under the same wage rates as anyone else, however, 'it may be argued that 
increasing participation in SWS could indicate that for the specific group who are eligible, the 
current minimum SWS wage rates do provide an incentive for people to seek and achieve 
employment. ' 226 

[181] Amongst those advocating for changes, some parties submitted different proposals 
regarding the setting and varying of wage rates for employees whose productive capacity is 
affected by their disability. ACOSS proposed setting the special NMW2 as a percentage of the 
hourly NMW,227 whereas the ACTU suggested creating a hybrid wage system combining the 
School Leaver wage in the National Training Wage Schedule with the special NMW2.228 The 
ACTU also submitted that outside the A WR process, the Commission could create a new 
modem award srsecifically targeting the occupations of employees currently covered by 
Special NMW2.2 9 

[182] For reasons that are outlined below, we do not consider that it is appropriate to deal 
with the detail of the issues concerning special NMW2 at this point. 

[183] The ACTU, and some other parties, made reference to the history and development of 
SWS and the need for caution in determining any changes to the special NMW2. In particular, 
reference was made to the fact that the Commission is presently considering the method of 
conducting wage assessments for employees working in Australian Disability Enterprises 
(ADEs) under the Supported Employment Services Award 20Jrl30 (SES Award) as part of the 
4 yearly review of modem awards? 31 Further, it was suggested that the fact that the 
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Commission was presently conducting conferences232 of interested parties on the issue should 
be taken into account. 233 

[184] We also note that part of the context for the review of the SWS incudes the fact that in 
Nojin v Commonwealth of Australia234 (Nojin) the Full Court of the Federal Court found that 
requiring workers with intellectual disability to undergo assessment under a particular Wage 
Assessment Tool (W AT), the Business Services Wage Assessment Tool (BSW AT), amounted 
to unlawful discrimination. The SES Award allows employers to use a number of identified 
W A Ts to assess the pro-rata wages for employees with disability under that award, including 
the SWS. This primarily impacts on what is often described as being supported employment 
through ADEs. 

[185] The Australian Government acknowledged that this Review did not directly involve 
employment in ADEs. However, it noted that the review of the SES Award involves an 
application to remove all wage tools from that award, except for the SWS. In that regard, the 
Australian Government observed that that matter 'may have implications that relate to the 
questions raised in this review about the SWS'235 and submitted, in relation to the related trial 
of the modified SWS in ADEs: 

'The results will enable parties in the FWC to see what works and what can be 
improved and will inform any additional work to be considered in the FWC. ' 236 

[186] We consider that further deliberation of these issues should take place after the 
conferences being conducted by the Commission concerning the SES A ward have been 
further progressed, and ideally, finalised. The present SWS forms the basis of special NMW2 
and any changes to that system would be influential. Further, the relationship between the 
special NMW2 and the income-free DSP threshold amount is complex and any significant 
change to the level of the special NMW2 could impact upon the overall level of income for 
the employees and the costs to the employers concerned. In addition, the implications for the 
decision in Nojin need to be taken into account. These and related issues will be considered 
during theSES Award conferences and this Panel will be informed by any outcomes. 

[187] We will further consider this matter, including any developments, in the subsequent 
consultations to be conducted in 2017. 

4.3 Research 

[188] The Panel invited proposals about additional research that should be conducted m 
relation to wage setting for employees with disability. 

[189] The ACTU suggested the following topics for further research: 

• Modelling as to the net disposable income effects at different numbers of working 
hours for recipients of the DSP versus other welfare recipients, having regard to the 
costs of disability and appropriate modem budget standards; 

• A study of the distribution of hours of work of employees with disability at 
different assessed capacities and classifications; 

41 



42 

[20 17] FWCFB 1931 

• A snapshot of the common types of work performed by employees working under 
the Supported Wage System, in particular those who are identified as award free 
and in receipt of special NMW2; and 

• A comparative study of the income support payments for employees with disability 
with the Newstart allowance.237 

(190] Ai Group submitted that, subject to available funding, the Commission should conduct 
research into 'the number and characteristics of employees [with disability] to whom the 
various existing [wage-setting] instruments and arrangements apply.' 238 We note that some 
data related to SWS participation was provided by the Australian Government in their 
submission.239 

[191] The Panel will refer the research proposals that have been advanced to the Minimum 
Wages Research Group and consider any recommendations made in light of the available 
funding. 
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