
  
 
 
 
 
 
TRANSCRIPT OF PROCEEDINGS 
Fair Work Act 2009 1052568 
 
JUSTICE ROSS, PRESIDENT 
VICE PRESIDENT CATANZARITI 
DEPUTY PRESIDENT ASBURY 
COMMISSIONER HAMPTON 
COMMISSIONER LEE 
 
AM2014/305 
 
s.156 - 4 yearly review of modern awards 
 
Four yearly review of modern awards 
(AM2014/305) 
 
Sydney 
 
9.31 AM, THURSDAY, 15 OCTOBER 2015 
 
Continued from 14/10/2015 
 



PN15705  
JUSTICE ROSS:  Good morning.  Can I just raise one matter before we turn to 
the two witnesses.  In light of the resolution of the objections to Ms Pezzullo's 
evidence yesterday, it occurred to me - unfortunately not yesterday when we were 
dealing with it, but now - that that may mean that - and I don't seek to hold you to 
any estimate - but previously the estimate was a day and a half for Ms Pezzullo. 

PN15706  
Bearing in mind that now there is a significant part of her evidence that's to be 
regarded as submissions, and the indication was that you weren't going to 
cross-examine about those, do you have a revised estimate; or can you give some 
thought to that and perhaps come back to us? 

PN15707  
MS FORSYTH:  Certainly can give some thought to that, your Honour. 

PN15708  
JUSTICE ROSS:  It's just there are a number of other matters that various 
members of the Bench would like to shuffle around if we can, and the sooner we 
find out, the better. 

PN15709  
MS FORSYTH:  Certainly.  I will make it a priority. 

PN15710  
JUSTICE ROSS:  Thanks, Ms Forsyth.  First witness, Mr Seck? 

PN15711  
MR SECK:  Yes, your Honour.  First I call Maria Michelle Xynias. 

PN15712  
JUSTICE ROSS:  Any issues in relation to the statement? 

PN15713  
MR SECK:  There are two paragraphs I don't read, your Honour - two sentences. 

PN15714  
JUSTICE ROSS:  Yes. 

PN15715  
MR SECK:  Can I ask your Honour to go to paragraph - - - 

PN15716  
JUSTICE ROSS:  I might just check.  Is someone going to get the witness? 

PN15717  
MR SECK:  Yes, someone is getting the witness. 

PN15718  
JUSTICE ROSS:  All right. 



PN15719  
MR SECK:  Ms Wayland is getting the witness and the Guild. 

PN15720  
JUSTICE ROSS:  All right.  Thanks. 

PN15721  
MR SECK:  The second sentence in paragraph 12, "They work these hours." 

PN15722  
JUSTICE ROSS:  Yes. 

PN15723  
MR SECK:  We don't read that paragraph. 

PN15724  
JUSTICE ROSS:  Yes. 

PN15725  
MR SECK:  And paragraph 15, that is not read. 

PN15726  
JUSTICE ROSS:  Thank you. 

PN15727  
MR SECK:  Other than those paragraphs not being read, there are no objections, 
I'm told, by my learned friend. 

PN15728  
JUSTICE ROSS:  Right.  Thank you. 

PN15729  
THE ASSOCIATE:  Please state your full name and address. 

PN15730  
MS XYNIAS:  Maria Michelle Xynias, (address supplied). 

<MARIA MICHELLE XYNIAS, AFFIRMED [9.34 AM] 

EXAMINATION-IN-CHIEF BY MR SECK [9.34 AM] 

PN15731  
MR SECK:  Ms Xynias, you're a pharmacist by occupation.  That's correct?---I 
am. 

PN15732  
And you are the human resources manager at Healthy World Pharmacy 
Group?---Yes. 
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That's so?  You've prepared an affidavit in these proceedings.  That's correct?---I 
have. 

PN15734  
That affidavit was affirmed on 6 August 2015, last page?---Yes.  Let me just 
check.  Yes. 

PN15735  
You've read that affidavit recently?---I have. 

PN15736  
You have a copy of that affidavit with you in the witness box, I can see?---I do. 

PN15737  
Do you wish to make any changes to your affidavit, Ms Xynias?---No, thank you. 

PN15738  
Are the contents of your affidavit true and correct to the best of your knowledge 
and belief?---They are. 

PN15739  
I read the affidavit. 

PN15740  
JUSTICE ROSS:  Mark the affidavit exhibit PG22 

EXHIBIT #PG22 AFFIDAVIT OF MARIA XYNIAS AS AMENDED 
DATED 06/08/2015 

CROSS-EXAMINATION BY MS FORSYTH [9.35 AM] 

PN15741  
MS FORSYTH:  Ms Xynias, how long have you been in the roles of pharmacist 
and human resources manager of the Healthy World Pharmacy Group?---Since we 
established the Healthy World Pharmacy Group. 

PN15742  
And when was that?---In 2005. 

PN15743  
And when you say "we"?---My husband and I are the owners of Healthy World 
Pharmacy Group.  We have both owned pharmacies since we graduated 30 years 
ago, and I have always looked after the HR role.  We formed the Healthy World 
Pharmacy Group in 2005 or thereabouts.  I'm not sure of the exact date. 

PN15744  
Thank you.  Is the Healthy World Pharmacy Group limited to the five pharmacies 
that you've listed at paragraph 3 of your statement, or are there other entities or 
pharmacies involved?---No, that's it. 

*** MARIA MICHELLE XYNIAS XXN MS FORSYTH 



PN15745  
And it's a banner group, is it?  Is that - - - ?---It's our banner group. 

PN15746  
It's your banner group, yes?---It's our group. 

PN15747  
And each of the chemists, I'm taking it, operate under the banner of Healthy 
World Pharmacy.  Is that right?  I noted that the addresses have been given.  I just 
wondered whether the title of each of the pharmacies was as Healthy World 
Pharmacies?---Yes.  Stones Corner Village Pharmacy, we had purchased that 
prior to us becoming a Healthy World.  We were, I think, a Chem World at one 
stage and a Green Spot when we first bought it.  So when we became Healthy 
World, our own group, the other pharmacies that we then purchased after that 
became Healthy World pharmacies. 

PN15748  
Sure.  And they trade under the name of Healthy World pharmacies?---It's 
Healthy World Pharmacy trading as - yes, Healthy World Pharmacy Garden City 
trading as - I'm not sure of the - - - 

PN15749  
I see?---I would have to check with the accountant. 

PN15750  
No, that's okay?---But yes. 

PN15751  
So each of the pharmacies have different titles, if you like?---There called - no, it's 
Healthy World Pharmacy Garden City, Healthy World Pharmacy Chermside, 
Healthy World Pharmacy Garden City lower level, Healthy World Pharmacy 
Riverlink, and Stones Corner Village Pharmacy - Healthy World Pharmacy 
Stones Corner now. 

PN15752  
Thank you.  And do you have any other interests in pharmacies other than the 
Healthy World Pharmacy Group?---No. 

PN15753  
I take it that over the course of - well, really, the last 10 years, since 2005 - the last 
10 years, your hours for the opening of the Healthy World pharmacies has 
remained constant?---The - last 10 years - yes, except for Stones Corner Village 
Pharmacy, where we have reduced our Sunday trading hours. 

PN15754  
I see?---And our Thursday night trading hours. 

*** MARIA MICHELLE XYNIAS XXN MS FORSYTH 
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that that's 100.  You mention that at paragraph 7 of your witness statement - or 



your affidavit, I should say, Ms Xynias.  Has that been equally the same sort of 
mix and classification of employees across your time at the group?---We haven't 
had all pharmacies for 10 years. 

PN15756  
I see?---We've had Stones Corner for approximately 18 years, Chermside for - 
since 2007, Garden City upper and lower around the same time, and Riverlink, 
we've had for two years.  So if you're asking me the mix at each of the stores, has 
it been consistent?  No.  We've actually reduced the number of pharmacists that 
we employ on a weekend now. 

PN15757  
And you say that penalty rates are a significant cost to your business.  I'm just 
looking at paragraph 11 of your statement, Ms Xynias, and you use there the word 
"significant".  What percentage of your wages consist of penalty rates?---I would 
have to do a breakdown, and I don't have that exact information on the top of my 
head. 

PN15758  
So you haven't actually conducted any analysis of the actual cost that might be 
involved in - - - ?---I do, but I just don't have that - I didn't come with a 
breakdown of penalty rates.  I can tell you that since the penalty rates increased, 
our cost of staffing on a Sunday has increased by 30 per cent.  And that's why it's 
a significant increase, it's a 30 per cent increase on a Sunday and a Saturday. 

PN15759  
I see.  Insofar as Saturdays are concerned, how many staff would you typically 
roster on, say 10 o'clock on a Saturday?---Okay.  Each pharmacy varies, 
depending on its location and its size.  If we're referring to Chermside, prior to the 
penalty rates I would have 13 staff rostered on a Saturday and 13 staff rostered on 
a Sunday.  When the penalty rates came in I've gradually had to reduce that down 
to I have 10 on a Saturday now and nine on a Sunday.  At Stones Corner, which is 
our smaller pharmacy, it used to be six on a Saturday and five on a Sunday, and 
now we're down to four on a Saturday, and I have three - one pharmacist and two 
pharmacy assistants - on a Sunday. 

PN15760  
I see.  And what about during the week?  Say at 10 o'clock on a Tuesday, what 
would be your staff numbers there?---During the week, again, if I compare the 
same stores:  at Chermside I have 14 staff members on a Tuesday; at Stones 
Corner I have six on a Tuesday.  And Sunday is our busiest day. 

PN15761  
JUSTICE ROSS:  It might be convenient if I ask you a question now, if you don't 
mind?---Certainly. 

*** MARIA MICHELLE XYNIAS XXN MS FORSYTH 

PN15762  
How many pharmacists do you employ at those two times?  You mentioned that 
you had reduced the number of pharmacists you employ on a weekend?---Okay.  



At Chermside - at Stones Corner we have one on Tuesday and one on Sunday, 
because we have that, but we have an intern - a pharmacy intern - on the Tuesday, 
which we don't have on the Sunday.  At Chermside we have three pharmacists and 
an intern on Tuesday, and on Sunday we have two pharmacists. 

PN15763  
Thank you.  Sorry to interrupt, Ms Forsyth. 

PN15764  
MS FORSYTH:  Not at all, your Honour.  If you might just give me a moment. 

PN15765  
JUSTICE ROSS:  Certainly. 

PN15766  
MS FORSYTH:  And just picking upon your last comment there about Sundays 
being a busy day; I think your evidence earlier was that about 30 per cent of the 
costs - and correct me if this is incorrect, but I understood your evidence to be that 
30 per cent of your costs on opening a Sunday consisted of penalty rate costs.  Is 
that right?---I didn't say - I don't recall saying that, that 30 per cent of costs.  I said 
that there was a 30 per cent increase in the wage cost on Sunday. 

PN15767  
I see, and you've done that analysis?---That is what's happened.  The wage rate 
went from 150 per cent loading to 200 per cent which is a 30 per cent increase. 

PN15768  
Have you looked at what impact that increase has had on the overall cost to your 
business?---Of course.  When we do rostering, which is my role as HR, I do the 
rostering, we have - in order to be a viable business, we have percentage that we 
have to stay within for the day.  So I don't do the budgeting but I am given a 
budget that I am allowed to spend in wages on particular days.  When the penalty 
rates went up I still had that dollar value that I was allowed to keep within to make 
it viable.  Therefore, in order - since the amount had gone up by 30 per cent, in 
order to stay viable and stay within that rate, we had to reduce our staff.  We had 
no other choice.  The unfortunate thing is because it's a service industry, a lot of 
what we do is not something that we get paid for.  It is a service that we provide, 
and unfortunately we - the only place that you can make up that increased cost of 
wages is by reducing the number of staff that you employ, which is what has 
happened. 

PN15769  
The Healthyworld Group pharmacies is a profitable going concern I take 
it?---Yes, absolutely.  We take pride in running, we work very hard.  My husband, 
myself, our two boys are all pharmacists.  It's family run and we work - we work 
the hours and we know - we're passionate about what we do and if you provide 
great customer service and look after your customers you are successful, touch 
wood.  Is this real wood? 

*** MARIA MICHELLE XYNIAS XXN MS FORSYTH 
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You mention that - this is at paragraph 14 of your statement, Ms Xynias, that; 

PN15771  
The weekend penalty rates are those that affect our business the most. 

PN15772  
I take it that that's really because the only other penalty rates that you incur are 
those on a public holiday or between the hours of 7 and 9 - I think you open on a 
Thursday between 7 and 9, is that right?---No, what I said is - well the rates that 
we pay our staff our wages that we have - when we entered into the business, 
entered into our leases, did our business plans, there weren't penalty rates that 
exist at the moment.  So all our - - - 

PN15773  
Yes, but - - -?---I'm just answering your question, if I could.  So the ones that have 
affected our business the most in a detrimental way have been the introduction of 
the penalty rates, because that has directly affected our business.  We have had to 
reduce the number of staff we have on a Sunday, which therefore has reduced the 
number of services we offer to our patients on a Sunday and therefore we're not 
offering the same level of non-paid services that we like to.  That's why we all 
entered the pharmacy, that's why we became pharmacists, is because we want to - 
we have a care for the community and for our patients and we'd like to be able to 
continue those services that we offer Monday to Friday, we'd like to continue to 
do them on a Saturday or Sunday.  Because at the end of the day a customer 
doesn't choose to be sick on a Sunday, they just are on a Sunday, and they come in 
and they need help on a Sunday. 

PN15774  
As I understood your evidence, it's only your Stones Corner Village pharmacy 
that has reduced hours on a Sunday over the last number of years?---That's right, 
because we can't actually reduce our hours.  We're in a Westfield Shopping 
Centre.  When you're in a centre such as Westfield then there's an expectation by 
your patients that you're available.  If they come into the centre and you're not 
there, then they will take their prescriptions elsewhere and they don't like to 
because you have that build-up of a relationship with your patients.  We don't 
have the choice of reducing our hours on a Sunday.  We may - we are there 
because they're the trading hours that the shopping centre is open. 

PN15775  
Well just to be clear, I take it that you would have hours stipulated under your 
lease, is that right?---That's right, yes. 

PN15776  
Your current rosters or your current hours, if you like, your Monday to Friday and 
your Saturday and Sunday and public holiday hours meet those stipulated hours, 
and go beyond those stipulated hours.  You actually trade more than what's 
required in your lease?---Trade more?  When - - - 
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You trade more hours than the core hours as required under your lease?---Only on 
a Monday to Friday we trade more hours.  We open at 8.30 rather than 9 o'clock I 
think is Westfield's core opening hours but we open a 8.30 to provide a service to 
the patients that are working within the centre.  But not on Saturday or Sunday, 
we actually operate less than the core trading hours.  Westfield on a Sunday are 10 
till 5 I think, last time I checked. 

PN15778  
You say that: 

PN15779  
If the Guild's proposal was accepted we would look at extending our trading 
hours, particularly on Sundays. 

PN15780  
Do you see that?---Yes. 

PN15781  
You currently work 8.30 to - I beg your pardon, I with draw that.  You currently 
work 10 am to 4 pm on a Sunday.  I take it by extending your trading hours you 
mean that you'd extend them, would you, to 8.30 or 9 o'clock in the morning to 5 
o'clock at night on a Sunday?---That's exactly the hours that we would like to be 
able to trade. 

PN15782  
That would be a total of about two and a half hours, is that right?---Yes. 

PN15783  
Have you done any analysis of the viability of your business and being able to 
support that extended trade on a Sunday.  Have you looked at the figures?---Well 
since we haven't opened I have no figure to go by, but we can only look at the 
passing traffic that is in the centre at those hours, and do what we do.  We take a 
guestimate of what we would imagine it would be and be willing - and it's also 
offering a service to our patients that do start work before 10 o'clock.  There are 
people in the centre that would like to be able to, I'm sure, use our pharmacy. 

PN15784  
But it is - at this stage it's just a plan, it's not based on any analysis?---We were - 
it's a plan that if the - that we will follow through because we - it's something that 
we want to do, so yes when - if this is successful and if the penalty rates come 
down then I am then in a position to employ - because for the same wage dollar 
that I was saying before per day, I can then afford to employ more staff per hour 
and then - and extend as well. 

PN15785  
You can only do that if the demand or the level of trade and custom - - -?---If you 
provide a good service and customer - if you provide a good service the customers 
will come, the patients will come, and that's what we do. 

*** MARIA MICHELLE XYNIAS XXN MS FORSYTH 
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Well  - - -?---I have no doubt that if we extend our trading hours there will be a 
need.  It may not be as busy as the 12 o'clock lunch but there is a need, and we'd 
like to fill that need for our patients. 

PN15787  
Well you say that it would also be possible for you to roster additional staff to 
work on weekends and public holidays if this proposal was accepted.  I take it that 
that's - you'd roster additional staff from within your existing pool of staff?---No, 
no, because at the moment our full-time staff work Monday to Friday.  We can't 
have them work six days a week because it would become - we'd have to pay 
double time for the extra hours, even though a lot of staff would like the extra 
day.  So they can only work 38 hours maximum.  If we - at the moment I employ 
nine staff on a Sunday at Chermside.  In the past I employed 13.  Those extra four 
were made up of uni students that wanted extra work on a weekend or - yes, 
sometimes it's been, occasionally it's been not just uni students but people that 
have, you know, just want some casual - part-time, we don't do casual sorry 
anymore, part-time work.  But no, it is impossible because you can't - you can't 
double the people that you already have as your permanent part-time people.  
They can only do one shift on a Sunday, they can't do another shift.  That has to 
come from a new source. 

PN15788  
I understand what you're saying.  You say that at the moment services such as - 
and you list them - Webster-Paks, flu vaccinations, blood pressure monitoring and 
MedsChecks could be more readily offered to patients if you had additional staff.  
Just so that it's clear, I take it that they services that your pharmacies already 
provide?---Our services provide those Monday to Friday and on a Sunday, as you 
would know, we get paid for some of those services like MedsChecks we get paid 
for and - MedsChecks. 

PN15789  
Webster-Paks?---Webster-Paks, the patient pays a nominal fee for but none of 
those can be - on a Sunday you cannot charge extra for those services.  Those 
services are set by the government.  Our prescription prices are set by the 
government, our services such as MedsChecks are set by the government and we 
can't charge what - you know, like we can't charge an extra fee because we're 
doing it on a Sunday.  They're set Monday to  Sunday whether it's 7 o'clock in the 
morning or midnight or 12 o'clock, it is the same amount of money. Therefore, we 
haven't got the man hours to do the MedsChecks on Sundays.  If they come in and 
they ask for a MedsCheck we have to actually say look, I'm really sorry, there isn't 
a pharmacist here that can do that for you.  Can you come in during the week?  
Sometimes they can, sometimes they can't because often they're working and the 
weekend is the only time they can do it.  We just haven't got those pharmacist 
hours to allow them to take them away from doing dispensing to spend that time 
doing a MedsCheck. 
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we can't do that.  We can't make changes on a weekend because we don't have the 
staff on hand to make changes.  All that has to happen Monday to Friday. 

PN15791  
In terms of your statement that the Healthyworld Pharmacy Group is the first 
point of call for patients for their healthcare needs, it's the case isn't it that your 
customers may well go for diagnosis as a first port of call, rather to the local GP 
medical clinic?---Honestly, if you truly believe that, that is - I'm not saying but 
that's a very nave thought.  If you believe that every patient goes to the doctor first 
before they come to a pharmacy.  That is not what happens in reality. 

PN15792  
Well they might - - -?---You will find a large percentage of patients - patients will 
come into the pharmacy, they will present with cough, cold, they will bring their 
baby in who's got a little bit of a cough wanting to buy an over the counter 
medication, and we will actually advise them on what to do.  Whether they need 
to see their GP or whether there is something that we can help them with.  I do not 
believe that it is - that patients go to a GP as a first port of call.  We provide a free 
service, we provide free advice - - - 

PN15793  
But not diagnosis to patients?---You can't diagnose but you can actually - that's 
against what we're allowed to do.  We can't make a diagnosis.  I didn't say 
diagnosis, I said that it's the first port of call. They come in and they will present 
with certain symptoms.  If we cannot help them or feel that they need a diagnosis 
then we will send them to their doctor. 

PN15794  
No, you didn't - - -?---No. 

PN15795  
You did say a first port of call but you did refer to them as your patients?---They 
are our patients. 

PN15796  
Well, I would put it to you that they're not your patients, they're your 
customers?---They're my patients.  We provide them with health care.  They're our 
patients.  You can call them a customer;  they're not a customer to me, they're my 
patients.  They get their prescriptions, I look after their health and wellbeing and 
provide a - try and help them have a better health outcome.  They're my patients. 

PN15797  
And how many pharmacies are there in Mount Gravatt?---What, mine?  We have 
two. 

PN15798  
No, not just yours.  I'm talking about pharmacies generally?---I don't really know 
because, to be perfectly honest, we have always believed that you focus on you, 
you do what you do well. 
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PN15799  
Well, surely you know about your competitors, don't you?---I will be really honest 
and I'm saying this - it's an affidavit - we do not - we have always been under the - 
my husband and I have always said to our staff it doesn't matter what everybody 
else does, you do what you do well and you will succeed.  You offer your 
customers the best care, you help them achieve a better health outcome and they 
will come back to you, you will do what you do well.  We love what we do and I 
really cannot tell you - I know that there's a Malouf Pharmacy at Garden City 
because I used to manage one of his stores many, many years ago.  That's all I can 
tell you.  Other than in the centre themselves, I can name our opposition.  But 
outside of the centre - - - 

PN15800  
So in the centre what's your competition?---There's a Terry White at our Garden 
City Westfield and at Chermside there's a Terry White Pharmacy and another 
pharmacy, Mike has changed brands and I can't remember what he is at the 
moment, I think he might be an Amcal.  And at Riverlink there's a Priceline. 

PN15801  
Okay.  And what about Stones Corner?---Stones Corner there's a - there is a 
pharmacy at - there used to be one up the road from us but they closed and I know 
there's a Coorparoo Day & Night which has been there for 100 years. 

PN15802  
Okay.  So you are aware of your competitors?---We're not. 

PN15803  
What about in Ipswich?---I have no idea how many pharmacies there are in 
Ipswich. 

PN15804  
So you've got no idea about how many pharmacies there are in Ipswich?---No. 

PN15805  
And no idea about how many pharmacies there are in Upper Mount Gravatt;  is 
that your evidence?---That's the truth, I don't. 

PN15806  
And you mentioned that there were a couple of pharmacies, I think you two, you 
mentioned, in Stones Corner, is that right, two other pharmacies?---One. 

PN15807  
One other?---There's a Coorparoo Day & Night - you asked me if I'm aware of 
any in the area. 

PN15808  
Yes?---And there's one that's been there for about 50 years that I think everyone 
that lives in Brisbane would be aware of. 
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And what hours does that operate?---I have no idea.  I know it's at Coorparoo.  It's 
very famous. 

PN15810  
Is it open on a Sunday?---I have no idea, honestly.  I do not concern myself with 
our opposition.  I think people focus too much on what everyone else does and we 
are really only interested in offering the best possible care for our patients and our 
customers that we can. 

PN15811  
Thank you, Ms Xynias. 

PN15812  
JUSTICE ROSS:  Can I just ask you a question?---Certainly. 

PN15813  
About the Stones Corner Pharmacy.  You mentioned that in the past decade or so 
you had reduced the Sunday trading hours there.  Can you tell me about 
that?---We actually changed the hours as well.  We were originally open 10 till 4 
and then we found - - - 

PN15814  
On a Sunday?---On a Sunday.  And then we found that there was a large breakfast 
group that would be there and so we decided to go 9.30 till 3.30 so moved it half 
an hour forward to get that breakfast crowd.  And then the cost of the wages, it 
just wasn't - Sunday at Stones Corner was never overly profitable, it was 
something that we did as a service to the community more than anything else.  But 
when the penalty rates came in, you can only do so much service before it starts 
becoming - - - 

PN15815  
So what did you reduce to?---We reduced to 2.30.  We finish at 2.30.  Only an 
hour because we still want to be there for the patients when they come in with 
their prescriptions but - - - 

PN15816  
And when you do open on Sundays?---9.30 till 2.30. 

PN15817  
All right.  Thank you. 

PN15818  
COMMISSIONER LEE:  You gave some evidence about your - for the moment I 
will call it your desire to stay within a certain wage percentage.  What did you 
mean by that, percentage of what wages - - -?---It's a percentage of turnover. 

PN15819  
And how is that - - -?---Calculated? 
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Well, who sets it?---Well, Rick, the accountant, they give me a percentage and I 
can actually - we have a roster portal system and I can actually log that into my 
system and it will tell me if I've - it shows a red thing. 

PN15821  
So your accountant - - -?---So the accountant and my husband who - he tells me 
what my budget is. 

PN15822  
They set what they say - - -?---They set the boundaries. 

PN15823  
They set what they say is a desirable proportion of wages of turnover?---Yes.  I 
think it's a - I think it varies from, you know, pharmacy to pharmacy, but there's a 
set amount which makes for a viable business. 

PN15824  
And what is that amount?---Around 12, 13 per cent.  I'm not sure.  I really - I will 
be honest, I'd be making that up if I - they just say that, you know, you've got to - 
that's the amount you can - - - 

PN15825  
And is it the same Monday to Friday or does it vary on Saturdays and 
Sundays?---Well, the percentage - no, the percentage is the same every day. 

PN15826  
Right?---Because the - our rent - our rent - it varies on the turnover.  So if your 
turnover is $1,000 then your wages would be - should not exceed, say - I'm 
making these approximate - would be $100.  Okay. 

PN15827  
Yes?---So if you're turning over $1,000 you have to keep within 100. 

PN15828  
Just to be clear, I'm not asking about the actual percentage - the wage proportion 
of turnover, I'm asking about what you target as your preferred - - -?---About 12 
per cent. 

PN15829  
Right.  And that target doesn't change whether it's Monday to Friday or Saturday 
and Sunday?---No. 

PN15830  
Right.  Thank you?---What does - sorry. 

PN15831  
That's all right?---Because it's in the - because your rent stays the same whether 
it's - actually, no, your rent increases on Sunday because they charge us a 
surcharge.  But your rent stays the same, all the other things stay the same whether 
you're open on a Monday or a Sunday other than our wages. 
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PN15832  
Yes. 

PN15833  
JUSTICE ROSS:  I think you said in your evidence that Sunday was your busiest 
day?---Mm. 

PN15834  
Is that across all the stores?---Except for Stones Corner.  Sunday has become - it's 
- over the years, over the, you know, 10, 15 years since - Sunday has become our 
busiest trading day per hour, you know, that we're open, definitely. 

PN15835  
And when you say busiest, is that a reference to the number of medications 
prescribed or through traffic or - - -?---With people coming in for a lot of over the 
counter advice for their medication. 

PN15836  
All right?---You know, they come in, they have cough and colds, burn relief, 
asthma, allergies. 

PN15837  
Anything arising?  No.  Any re-examination? 

PN15838  
MR SECK:  No, your Honour. 

PN15839  
JUSTICE ROSS:  Thank you for your evidence and for coming down.  You're 
excused?---Thank you very much.  Thank you for your time. 

PN15840  
Not at all. 

<THE WITNESS WITHDREW [10.08 AM] 

PN15841  
MR SECK:  Your Honour, the next witness is by video link to Melbourne, Mr 
Lewellin, so we may need to arrange for him to get - - - 

PN15842  
JUSTICE ROSS:  All right.  Well, we might take a five minute break and we will 
come back and get the link established and everything else. 

SHORT ADJOURNMENT [10.08 AM] 

RESUMED [10.16 AM] 

PN15843  
JUSTICE ROSS:  Yes, Mr Seck. 
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PN15844  
MR SECK:  We have Mr Lewellin by video link.  I call Ian David Lewellin. 

PN15845  
THE ASSOCIATE:  Mr Lewellin, could you please stand and then state your full 
name and address? 

PN15846  
MR LEWELLIN:  My name is Ian David Lewellin, I live at (address supplied). 

<IAN DAVID LEWELLIN, AFFIRMED [10.16 AM] 

EXAMINATION-IN-CHIEF BY MR SECK [10.08 AM] 

PN15847  
MR SECK:  Mr Lewellin, you're a pharmacist by occupation, that's right?---Yes. 

PN15848  
And you are the proprietor of Currimundi 7 Day Chemmart and Currimundi 
Medical Centre Chemmart, that's right?---Correct, yes. 

PN15849  
Mr Lewellin, you've prepared an affidavit in these proceedings sworn - sorry, 
affirmed on 11 August 2015?---Yes. 

PN15850  
And do you have a copy of that with you in the witness box?---I do. 

PN15851  
Have you read that recently?---I've read that, yes, very recently. 

PN15852  
Do you wish to make any changes to your affidavit?---No. 

PN15853  
Are the contents of your affidavit true and correct to the best of your knowledge 
and belief?---They are. 

PN15854  
I read the affidavit. 

PN15855  
JUSTICE ROSS:  No objections?  Mark the affidavit exhibit PG23. 

EXHIBIT #PG23 AFFIDAVIT OF IAN DAVID LEWELLIN DATED 
11/08/2015 

PN15856  
MR SECK:  May it please. 
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JUSTICE ROSS:  Ms Forsyth. 

CROSS-EXAMINATION BY MS FORSYTH [10.18 AM] 

PN15858  
MS FORSYTH:  Mr Lewellin, can you see me?---Not - I can't - I can only see 
dots on a distant screen. 

PN15859  
It's probably just as well.  I am standing in the middle of the room, my name is Ms 
Forsyth and I'm representing the SDA in this matter and I'm going to ask you a 
few questions about your affidavit?---Sure. 

PN15860  
How long have you been a proprietor of the - I'm going to call it the 7 Day 
Chemmart and the medical centre Chemmart respectively?---The medical centre 
Chemmart I've been a proprietor since November 2000. 

PN15861  
Yes?---And the market place Chemmart I've been proprietor since 2003. 

PN15862  
And are you a sole proprietor of both of those pharmacies?---I am, yes. 

PN15863  
And do you have any interests as a partner or proprietor or otherwise in any other 
pharmacies, Mr Lewellin?---I do, I have an interest in two other pharmacies. 

PN15864  
What are those pharmacies?---Those pharmacies are Kawana Waters Chemmart 
and Kawana UDC Pharmacy. 

PN15865  
A Kawana Waters Chemmart?---That's correct, yes. 

PN15866  
And Kawana UDC?---It's called United Discount Chemist. 

PN15867  
I see.  And are they also in Currimundi or are they are in - - -?---No, they're in - 
they're in - sorry, they're in Minyama. 

PN15868  
I beg your pardon?---They're in Minyama which is probably about seven or eight 
kilometres away. 

*** IAN DAVID LEWELLIN XXN MS FORSYTH 

PN15869  
I see.  And how many staff do you employ in each of those pharmacies, Mr 
Lewellin, perhaps starting with the Kawana Waters Chemmart Pharmacy?---Look, 



I have a partner that runs those businesses for me and I'm - I couldn't tell you how 
many staff are there, quite honestly. 

PN15870  
And what about the UDC Pharmacy?---Look, it would just be a guess, I don't 
know the current levels of staff.  I don't have a lot to do with running those, it's - I 
leave that to my partner. 

PN15871  
Perhaps just an estimate?---A rough idea? 

PN15872  
Yes, a rough idea?---Yes, okay.  Well, we probably, at the UDC Pharmacy, we 
probably have three front of shop staff and two pharmacists, one full-time, one 
part-time.  At the Kawana Waters Chemmart we have roughly I'd say two full-
time pharmacists, one part-time and probably seven or eight front of shop staff, 
half would be full-time, half would be part-time. 

PN15873  
So your larger store is the Market 7 Day Chemmart?---Yes. 

PN15874  
And then probably followed by the medical centre Chemmart?---Yes. 

PN15875  
And it would be fair then to say that the Waters Chemmart Pharmacy would come 
in third and then the UDC Pharmacy under that?---That's right. 

PN15876  
That's right?---Yes. 

PN15877  
And how long have you owned both of the Waters and UDC pharmacies, Mr 
Lewellin?---Look, the Kawana Waters Chemmart, my estimation is around 2005 
when we bought that, and the other pharmacy would be around 2008 or 2009. 

PN15878  
And do you have the same partner in both of those pharmacies?---I do. 

PN15879  
And what hours do they open?---One of those pharmacies is open - the Kawana 
Waters Chemmart is open 8 to 8 seven days.  On public holidays they don't 
usually open.  And the other pharmacy is open from 8 to 6 - 8 to 6 Monday to 
Friday and on Saturday from 9 till 12 but closed on Sundays, and they don't open 
on public holidays either. 

PN15880  
And how many other pharmacies are there in - was it Minyama?---In Minyama. 
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That's it?---There's two other pharmacies in the Kawana Shopping World. 

PN15882  
And what about in Currimundi?---No, there's no other pharmacies in Currimundi. 

PN15883  
And other than those four pharmacies, are they the extent of your interest in 
pharmacies, Mr Lewellin?---That's the extent of my pharmacies, yes. 

PN15884  
And I take it that - well, starting perhaps with the 7 Day Chemmart that you've 
had since - I think your evidence was February 2003, that the make-up of your 
staff, the mix of staff, their status as part-time or full-time and their classifications 
and numbers have remained largely constant?---No, that pharmacy started off as 
an unlicensed pharmacy and had lower levels of staff from that time, it didn't get a 
PBS licence until about - I estimate, I'm not sure, around 2008. 

PN15885  
I see.  So staff have grown - staff numbers have grown in the 7 Day Chemmart 
Pharmacy?---They have. 

PN15886  
And what about the medical centre Chemmart Pharmacy?---Well, with the growth 
in the market place pharmacy the staff has dropped at that other - at the medical 
centre pharmacy, although overall staff has grown in total. 

PN15887  
I see.  And that's since 2000?---Yes.  The - yes, probably until 2007/8, or 
whenever we got our PBS licence, staff was constant at the medical centre and 
then from that time the staff - the levels increased at the market place and 
gradually decreased slightly at the medical centre. 

PN15888  
Sure.  And in terms of the staff numbers that you identified for the Waters 
Chemmart?---Yes. 

PN15889  
Since you have been a partner of that pharmacy in 2005, have the mix of staff, in 
terms of their numbers, classifications and status as part-time/full-time, remained 
constant?---I think - I think what's happened there is since the penalty rates - we're 
talking about the Kawana Waters Chemmart which is the 8 to 8 business, since 
the penalty rates increased by 20 per cent a year since - over the five years of 
increase, the staff levels, especially on weekends, were slightly reduced where we 
could. 

PN15890  
And when you say slightly reduced, you're operating 8 till 8 seven days, is that 
right?---That's right. 
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So where was the reduction?---Look, as I said, I'm not - I leave my partner there 
to run the business, I have my hands full at the other two pharmacies doing that 
and I'm not an expert on what happens there at all. 

PN15892  
Right?---But I do know that there was a reduction in staff with the substantial 
increase in penalties of 20 per cent a year over the five years. 

PN15893  
And do you know what year that reduction in staff took place - sorry, the 
reduction in hours took place?---Look, I think it's either five or six years ago when 
it first started and it has gradually worked up to the full penalty rates relatively 
recently. 

PN15894  
Well, I'm asking you about the - your - - - 

PN15895  
VICE PRESIDENT CATANZARITI:  Sorry, just I think the witness actually said 
reduction in staff, not in hours, in that shopping centre. 

PN15896  
MS FORSYTH:  I beg your pardon, Vice President. 

PN15897  
VICE PRESIDENT CATANZARITI:  Yes.  The hours are still 8 till 8?---Our 
hours are still 8 to 8. 

PN15898  
MS FORSYTH:  I beg your pardon.  Your evidence was that your staff - - - 

PN15899  
VICE PRESIDENT CATANZARITI:  The staff.  I beg your pardon. 

PN15900  
MS FORSYTH:  So your evidence was that the staff reduced in - at that 
pharmacy, it wasn't the hours, is that right?---That's right. 

PN15901  
Thank you for clarifying that?---That's right. 

PN15902  
That was my error.  And in UDC?---We weren't affected by the - we were only 
minimally affected by the penalty rates there, although we used to pen on public 
holidays and we don't any longer. 

PN15903  
When did you stop opening on public holidays?---I don't know the answer to that 
but it's in the last two or three years. 
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PN15904  
You can be sure about that?---I can, yes. 

PN15905  
The Markets Chemmart that you refer to in paragraph 9 of your affidavit, Mr 
Lewellin, offers quite a range of services.  I'd just like you to identify for the 
Commission which of those services you received funding for, either from the 
state or federal government?---We get funding for the diabetes MedsChecks, we 
get funding for - that's (d).  For (f) we get some funding. For (g) we get some 
funding.  For (i) we get $1000 a year.  For (j) we get some funding, and that's it. 

PN15906  
Do you charge a fee for service for any of these items listed?---We charge a fee 
for service for flu vaccine, we do vaccinations in store.  We charge - that's (e).  
We charge indirectly through the product for the weight loss program. 

PN15907  
Yes?---For medicine manager, mostly we don't charge.  Most of the people that 
get - probably 80 per cent of the people that get that get it for no charge 
whatsoever and spot check, we get a fee for that. 

PN15908  
From the patient?---From the patient, yes.  So just to clarify that, I'll go down the 
list again.  Blood pressure testing and bowel screening are free, as is cholesterol 
testing. Diabetes MedsCheck we get paid for that, we get a payment for that.  Flu 
vaccine - - - 

PN15909  
Funding or a fee?---We get funding for that, yes.  We get some funding for that, 
yes.  For flu vaccine the patient pays.  For health checks we get a - no, the health 
check one actually is one where the patient - the customer themselves pay for 
that.  The home medication medicine review, we get a government payment for 
that.  Impromy, the patient pays for that.  Medicine manager, 80 per cent of 
patients get that for free, the others pay a small fee for that on a weekly basis.  
MedsChecks we do get $1000 a year I think for that.  Return of unwanted 
medicines is a free service and spot check is something that the patient or the 
customer pays for. 

PN15910  
Thank you, Mr Lewellin.  I just want to ask you some questions about the medical 
centre Chemmart.  I take it that that's located - co-located or located together with 
a medical centre of some sort.  Is that right?---It is located in a medical centre, 
yes. 

PN15911  
I take it your hours are dictated by the hours of the medical centre?---Well no, 
because we still open on Saturdays and Sundays and they open maybe two or 
three hours on a Saturday morning, maybe from 9 till 11 or 9 till 12, depending on 
the doctor's availability.  They're not open at all on a Sunday. 
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PN15912  
So you trade hours beyond those of the medical centre?---We do, as a service to 
our customers.  Sundays are not profitable at that pharmacy at the moment. 

PN15913  
What's your busiest time, Mr Lewellin?---Our busiest time? 

PN15914  
Yes, where you have the most turnover?---When the most customers are in the 
shop.  I mean it varies totally.  Every day - are we talking the medical centre 
Chemmart or the other one? 

PN15915  
Well perhaps we'll start with the medical centre Chemmart?---Look, it varies 
totally.  I mean probably the mornings are slightly busier than the afternoons but it 
can be at lunchtime, it can be at any time in pharmacy.  There's no - there's no set 
time.  It can happen any time.  It's like a bus pulls up out the front of your store 
and then everyone walks in at once. 

PN15916  
I take it that the evidence that you gave, Mr Lewellin, with respect to the services 
and how they're funded or how you charge them is the same with respect to the 
medical centre Chemmart as it is the Market 7 Day Chemmart?---Yes. 

PN15917  
Do all of your pharmacies provide these services?---Look, most of those services 
are provided at the other two pharmacies, yes.  One of them is a Chemmart 
pharmacy and that specialises in things like spot check are a Chemmart only 
thing, so the UDC doesn't do that.  Impromy is a specially Chemmart program that 
they use a different weight loss program at Kawana Chemmart and they don't do 
vaccinations at Kawana Chemmart either. 

PN15918  
But by and large those services that are listed at paragraph 9 of your affidavit are 
provided, if you like, across the two pharmacies in Minyama, I think it's known as 
isn't it?---In Minyama, yes.  Yes, as far as I'm aware. 

PN15919  
Mr Lewellin, how many staff would you roster on midweek, let's say on a 
Tuesday at 10 am, let's start with the Market 7 Day Chemmart?---At the Market 
Chemmart I have two pharmacists, I have - it depends on holidays and sick days 
and things like that but between three and six front of shop staff and two 
pharmacists, plus I have a stock controller as well.  So that's it, yes. 

PN15920  
The front of shop staff are pharmacy assistants are they?---Yes. 
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PN15921  
So that would be your pool of - your typical pool of employees Monday through 
to Friday, is that right?---Yes, look, I mean probably average is probably - what 



we try to work with is five front of shop staff, two of them are dispensary 
technicians and three are working on the counter, plus a stock controller, and 
that's Monday to Friday. 

PN15922  
What about on a Saturday?---On a Saturday we have - - - 

PN15923  
Again this is for the Markets Chemmart?---Yes, sure, yes.  On a Saturday we have 
one pharmacist, one tech and two front of shop staff. 

PN15924  
That's the same for Sundays?---We have one less staff on a Sunday. 

PN15925  
You say that - - -?---Sorry, please just let me correct that.  On Saturdays we have a 
second pharmacist from - sorry, I forgot about that.  On Saturdays we have a 
second pharmacist from 9 till 1. 

PN15926  
On Sundays is there a second pharmacist?---No, we only have one pharmacist all 
day on Sunday. 

PN15927  
You say that the quality of your service is less than that at times which do not 
attract penalty rates.  I take it that you mean by that, and I'm reading from 
paragraph 17 of your affidavit, that it's not that the service that you provide itself 
is of a lesser quality, it's simply that your customers might need to wait longer to 
receive that service at certain hours.  Is that right?---If they're willing to wait that 
long.  The problem is that some people can take 15 minutes or 20 minutes for a 
consultation and that reduces the ability to have a proper consultation with other 
people.  There's only one pharmacist there and their discussion, they can get 
caught, it's very hard to get away from people. Some pharmacists have a better 
ability to be able to drag themselves away from a situation and spread themselves 
around evenly, and unfortunately it means that at times there are some people that 
just miss out on a proper full appraisal of what their needs are. 

PN15928  
Although in the case, I suppose, of your Currimundi pharmacies, Mr Lewellin, the 
options available for your customers are limited to your two pharmacies.  Is that 
right?---Well they're the only two pharmacies there in Currimundi, yes. 
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PN15929  
You mention that if the Guild's proposal was accepted it would mean that both 
pharmacies could have extended trading hours on public holidays?---Our medical 
centre pharmacy has its own clientele and it's a smaller pharmacy, and so it's not 
possible to justify being open on public holidays currently.  Unfortunately that 
means that people can't go to their regular pharmacy that they go to, they can't 
access their information that they have there on computer, they can't access their 
prescriptions that they might choose to leave on file from a convenience point of 



view, and that can be a problem for them.  The other issue is that a lot of older 
people like to use that pharmacy because it's a much more convenient pharmacy 
for them to get in and out of. The other pharmacy being in a bigger shopping 
centre, it's difficult for them to park or to walk the extra distance to get there. 

PN15930  
But I mean the reality is, is if they really did need your service, Mr Lewellin, on a 
public holiday they could attend your Markets 7 Day Chemmart, which is open 
from - - -?---They could but the level of service we're able to provide to them 
would be diminished because of the things that I just mentioned. 

PN15931  
I see.  And have you done any analysis as to the viability of opening extended 
trading hours on public holidays at the Medical Centre Chemmart?---Have I done 
any - sorry, could you just repeat that, please. 

PN15932  
Have you - I mean, you say that if the PGA's proposal - and I'm reading from 
paragraph 20 of your affidavit - 

PN15933  
is accepted, it would mean that both pharmacies could have extended trading 
hours on public holidays. 

PN15934  
I take it that that evidence is based on an analysis that you've done as to the 
viability of opening the Chemmart Medical Pharmacy for extended hours on 
public holidays?---Look, with the difference in pay, it would certainly - we 
certainly know exactly what we pay in wages and we know exactly what we 
would pay in wages if there was a change in the penalty rates.  And it makes it 
possible for us to open that pharmacy on the weekend.  We used to, but when the 
penalty rates got up from - when they went from 40 per cent to 60 per cent to 80 
per cent, was when the time that we decided not to open on public holidays. 

PN15935  
Have you worked out what the saving would be if the Guild's proposal was 
accepted, Mr Lewellin, to your bottom line?---I've worked that out, but I can't tell 
you what that answer is right now.  I don't have those figures with me. 

PN15936  
You have, nonetheless, calculated those figures?---Look, our decision isn't - I 
have calculated those figures, and our decision - that's only part of our decision.  
Our decision is based also on the ability to be able to provide a service for our 
customers so that they continue to come to our pharmacy on the basis that we give 
them good service and give them what they want.  Sometimes we do have to trade 
at times when that particular hour or that particular two hours isn't profitable.  
Every hour that we work isn't profitable, it depends on a whole lot of factors, but 
that's just part of the decision. 
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It would be fair to say, though, that - I think your evidence earlier was that your 
pharmacies were profitable going concerns?---I'm sorry? 

PN15938  
It would be fair to say that your four pharmacies are worth you owning; they're 
profitable going concerns?---They're profitable going concerns, yes, sure. 

PN15939  
And, Mr Lewellin, you also mention - and this is the final paragraph of your 
statement - that you would be able to hire additional staff to work on weekends 
and public holidays?---Yes. 

PN15940  
Would they be staff from within your existing pool of staff, you would give them 
some extended hours?---Our existing level of staff work what they want to work.  
It would be new staff we would need to get. 

PN15941  
I see.  And have you looked at the numbers of staff that you might employ and the 
classifications of those employees and their status - part-time, casual, full-time?  
Have you undertaken that analysis?---Yes.  Look, what we would need to do is 
employ, for a start, part-time staff, but it's a continual juggling act with staff.  
People come and go all the time.  If a part-time staff member left or wanted to 
leave, and then that left - and with the change in penalty rates, it left a spot for a 
full-time, then you would replace him with a full-timer.  It's not a simple is what 
you're trying to make out. 

PN15942  
I see.  Mr Lewellin, thank you for your time this morning. 

RE-EXAMINATION BY MR SECK [10.49 AM] 

PN15943  
MR SECK:  Mr Lewellin, in answer to one of the questions asked by Ms Forsyth 
you said - - -?---Sorry, I can't - who are talking to?  Sorry. 

PN15944  
Sorry, Mr Lewellin.  It is Michael Seck again, the counsel for the Pharmacy 
Guild?--- Michael.  Sorry.  I just can't see. 

PN15945  
That's okay.  I'm just going to ask you a few questions, Mr Lewellin, arising out of 
Ms Forsyth's cross-examination of you.  Okay?---Sure. 

PN15946  
Now, I think in answer to one of the questions asked by Ms Forsyth you said 
Sundays are not profitable.  Do you remember getting that answer?---At the 
Medical Centre pharmacy, yes. 
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When did Sundays become not profitable - - - 

PN15948  
MS FORSYTH:  I object to that, your Honour.  The answer was clear.  There was 
no ambiguity about - - - 

PN15949  
JUSTICE ROSS:  No, but he's just asking about whether it has always been 
unprofitable or whether it's more a recent phenomenon, that's all. 

PN15950  
MR SECK:  When did Sundays become unprofitable at the Medical Centre 
Chemmart?---In the last two or three years. 

PN15951  
What's your explanation for why it became unprofitable?---Well that's - I mean, 
one of the reasons was certainly the fact that penalty rates increased from 40 to 60 
to 80 to 100 per cent on top of the normal rate. 

PN15952  
Thank you.  No further questions. 

PN15953  
JUSTICE ROSS:  Nothing further for the witness? 

PN15954  
Thank you for your evidence, Mr Lewellin.  You're excused?---Thank you. 

<THE WITNESS WITHDREW [10.50 AM] 

PN15955  
JUSTICE ROSS:  Last witness for today? 

PN15956  
MR SECK:  That is the last witness, your Honour.  So I think we've completed the 
pharmacy witnesses for this tranche of the hearing dates. 

PN15957  
JUSTICE ROSS:  So we will adjourn until Monday of next week at - just a minute 
- at 9 am on Monday the 19th.  Thanks.  We will adjourn. 

ADJOURNED UNTIL MONDAY, 19 OCTOBER 2015  [10.51 AM] 
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