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PN17089  
JUSTICE ROSS:  Good morning.  I understand, Mr Wheelahan, that yours is the 
first witness.  Is that right? 

PN17090  
MR WHEELAHAN:  Yes, your Honour.  I call Mr Leroy D'Oreli. 

PN17091  
JUSTICE ROSS:  Just while we're waiting for Mr D'Oreli, are there any issues 
about the statement? 

PN17092  
MR MOORE:  Not from this side, no, your Honour. 

PN17093  
THE ASSOCIATE:  Please state your name and address for the Commission. 

PN17094  
MR D'ORELI:  Jorge-Daniel Leroy D'Oreli, . 

<JORGE-DANIEL LEROY D'ORELI, SWORN [11.07 AM] 

EXAMINATION-IN-CHIEF BY MR WHEELAHAN [11.07 AM] 

PN17095  
MR WHEELAHAN:  Please state your full name?---Jorge-Daniel Leroy D'Oreli. 

PN17096  
And your work address?--- . 

PN17097  
And your occupation?---General manager of retail, Jeanswest. 

PN17098  
And you've prepared a statement for these proceedings, and that statement is dated 
13 October 2015, and it contains 22 paragraphs.  Correct?---Correct. 

PN17099  
Do you have that with you?---Yes. 

PN17100  
Are there any changes that you want to make to that statement?---No. 

PN17101  
Is it true and correct in every particular?---Yes. 

PN17102  
I tender that statement, your Honour. 

*** JORGE-DANIEL LEROY D'ORELI XN MR WHEELAHAN 

PN17103  



JUSTICE ROSS:  There's also an attached 157-page document.  What do I do 
with that? 

PN17104  
MR WHEELAHAN:  There shouldn't be.  There were - - - 

PN17105  
JUSTICE ROSS:  What is this?  It says - it's marked on here "attached to the 
statement", but I'm not sure what it is. 

PN17106  
MR WHEELAHAN:  You might be looking at the - there was an earlier statement 
filed, your Honour, and you will recall that last week I notified that there were 
amended statements with clean marked up versions, so - - - 

PN17107  
JUSTICE ROSS:  Can I give this to you, then, and just - - - 

PN17108  
MR WHEELAHAN:  Yes, we will recycle that. 

PN17109  
JUSTICE ROSS:  - - - make sure I don't get confused and have it anywhere near 
me.  That has been withdrawn? 

PN17110  
MR WHEELAHAN:  If it was an attachment; it's certainly not being tendered 
with the statement. 

PN17111  
JUSTICE ROSS:  Okay. 

PN17112  
MR WHEELAHAN:  I will just make sure - - - 

PN17113  
JUSTICE ROSS:  So the one - - - 

PN17114  
MR WHEELAHAN:  - - - each member has the correct statement.  It should be a 
clean, unmarked statement of 22 paragraphs. 

PN17115  
JUSTICE ROSS:  Yes.  And on the first paragraph it reads, "On 13 October 
2008." 

PN17116  
MR WHEELAHAN:  Yes. 

*** JORGE-DANIEL LEROY D'ORELI XN MR WHEELAHAN 

PN17117  



JUSTICE ROSS:  Yes.  And there's also a marked up version, but we don't need 
to trouble ourselves with any of that. 

PN17118  
MR WHEELAHAN:  Correct.  You don't need that either.  Yes. 

PN17119  
JUSTICE ROSS:  And it's a statement signed on 13 October of 22 paragraphs.  Is 
that it? 

PN17120  
MR WHEELAHAN:  Yes, your Honour. 

PN17121  
JUSTICE ROSS:  All right.  Any objection to the tender of the statement? 

PN17122  
MR MOORE:  No, your Honour. 

PN17123  
JUSTICE ROSS:  I think we're up to exhibit Retail 8.  Is that right?  I will mark 
that exhibit Retail 8. 

EXHIBIT #RETAIL 8 STATEMENT OF LEROY D'ORELI DATED 
13/10/2015 

CROSS-EXAMINATION BY MR MOORE [11.09 AM] 

PN17124  
MR MOORE:  Mr D'Oreli, good morning.  I want to ask you some questions 
about your statement.  You say in paragraph 5 that Jeanswest operates 197 stores 
across all states and territories in Australia.  Jeanswest also has international 
operations.  That's right?---That's correct. 

PN17125  
And as I understand it, there are - Jeanswest has approximately 3000 stores 
internationally.  Is that right?---That's correct. 

PN17126  
You refer in paragraph 7 to a number of competitive challenges facing Jeanswest, 
including international online purchases.  As I understand it, Jeanswest operates 
its own online retail platform?---That's correct. 

*** JORGE-DANIEL LEROY D'ORELI XXN MR MOORE 

PN17127  
In paragraph 10 you refer to your awareness of the General Retail Industry Award 
commencing on 2010, and you say that you're aware that in New South Wales and 
the ACT the penalty rate for work performed on Sundays prior to 2010 was 
payment of an additional 50 per cent of the ordinary rate, and in South Australia 
the penalty was an additional 60 per cent of the ordinary rate; so you have some 



general familiarity with the award minima which applied prior to the 
GRIA?---Yes. 

PN17128  
So you're aware that before that award commencing, the Sunday penalty rate in 
Victoria was as it is now, double time?---That's correct, yes. 

PN17129  
And that that was so in relation to Jeanswest stores, or that type of business in 
Queensland, Northern Territory, Tasmania and WA?---Loosely, I am aware. 

PN17130  
Yes.  In paragraph 12 you say that 184 of Jeanswest's 197 stores in Australia trade 
on Sundays.  Are those hours fairly standard in the stores that open - the Sunday 
hours, that is?---In what respect do you mean standard? 

PN17131  
Standard in terms of the hours of the day on a Sunday that the stores were 
opened?---Trading hours?  They vary from store to store. 

PN17132  
I see.  Now, in paragraph 14 you refer to the 13 stores that are currently closed on 
Sundays, and you're able to say that you expect to re-open three stores if the 
penalty rate for Sunday was reduced to 50 per cent.  So I take it you have 
undertaken some sort of analysis or calculation to derive the conclusion?---That's 
correct.  Yes, we have. 

PN17133  
All right.  And what sort of calculation or analysis did you undertake?---A number 
of things, mostly that these stores currently cannot afford to trade on those days 
with the current - so if they were to be reduced, it would be more advantageous to 
us to trade those days. 

PN17134  
Yes.  But that outcome is specific to the three stores; the reduction in penalties 
doesn't change the - doesn't lead you to open the other 10 stores?---There are more 
factors impacting. 

PN17135  
That's right.  So what I'm getting at, I suppose, is the analysis that you've 
undertaken was directed to these 13 stores individually?---Mm-hm. 

PN17136  
Is that right?---That's correct. 

PN17137  
And is that analysis document?---No. 

*** JORGE-DANIEL LEROY D'ORELI XXN MR MOORE 

PN17138  



So was it an analysis that you did in your mind?---No.  This is done on a quarterly 
basis all the time.  It was just based on the fact that these stores currently cannot 
afford to trade; and based on a reduction, would more than likely be able to trade. 

PN17139  
It's done on a quarterly basis.  Firstly what are the three stores?---Kwinana, 
Camberwell and Warwick in Queensland. 

PN17140  
And it's done on a quarterly basis.  Do you mean by saying that that every quarter 
the company reassesses the Sunday trading hours for all stores?---Yes. 

PN17141  
I see.  And it does that by reference to what information?---Sales and wages 
percentage of sales, to return on that cost. 

PN17142  
There has to be a certain threshold of wages percentage to sales reached.  Is that 
what you mean?---Yes. 

PN17143  
And what's that percentage?---It depends on the store.  Again, some of the 
instances, we don't have a choice of trading or not, but in these stores it would be 
under 20 per cent. 

PN17144  
It would be under 20 per cent?---Mm-hm. 

PN17145  
Right.  So the information that you look at on a quarterly basis, I take it that what 
you did prior to preparing this statement is that you looked at the most recent 
information available and considered it by reference to these 13 stores.  Is that 
right?---Sorry, what's the question again? 

PN17146  
Sorry.  I will rephrase it.  I apologise.  What you did is that you looked at this 
quarterly information detailing sales and the wages to sales percentage?---Mm-
hm. 

PN17147  
You look at that most recently occurring information before you make this 
statement?---I looked specifically at the period that I've discussed in my statement 
here, which was the period between 2011 and 2014.  I'm saying that through a 
recurring quarterly basis we review and decide whether or not those stores open.  
So if you're asking me about the latest quarter, whether or not we've made any 
decisions to change the trading of those stores, no, we haven't, based on the fact 
that those stores haven't shown any improvement in any other days of the week to 
warrant an increase. 

*** JORGE-DANIEL LEROY D'ORELI XXN MR MOORE 

PN17148  



I see.  So in saying to the Commission that if the penalty rates were reduced, you 
expect to reopen three stores, did you reach that conclusion by analysing the data 
from 2011 to current time?---Yes. 

PN17149  
I see.  And what's that data set out in?---What you mean? 

PN17150  
What document is recorded in?---Our own sales analysis. 

PN17151  
So there's some sort of sales analysis document, is there?---We have online 
reporting that we can assess any of those sort of hourly splits, daily splits that we 
pulled. 

PN17152  
I see?---There is no document that record that in.  We have access to that 
whenever we want. 

PN17153  
I see.  All right.  Thank you.  That analysis that you undertook, did it involve you 
calculating the specific component of the wages costs associated with trading on a 
Sunday which was referrable to the penalty rate, as distinct from the ordinary rate 
of pay?---No. 

PN17154  
Thank you.  Are you aware that your company - I'm sorry, that Jeanswest could - 
it would be open to Jeanswest to seek to negotiate - agreement to provide for a 
penalty rate of time and a half on Sundays?---Sorry, what's the question?  If - - - 

PN17155  
Are you aware that Jeanswest could seek to negotiate a workplace agreement 
providing for a penalty rate different two double time for Sunday work; for 
example, time and a half?---Yes, I'm sure I could. 

PN17156  
And Jeanswest has not sought to do that?---No. 

PN17157  
In paragraph 15 of your statement you commence by saying that: 

PN17158  
With the increase in labour costs on Sundays, in particular in New South 
Wales, the ACT and South Australia, Jeanswest has needed to focus on 
maintaining labour costs at the required percentage of turnover. 

PN17159  
When you refer to the increase in labour costs on Sunday, what in particular - I 
take it you're referring there solely to the increase in the Sunday penalty in those 
states and that territory?---Yes, correct. 

*** JORGE-DANIEL LEROY D'ORELI XXN MR MOORE 



PN17160  
Did you take anything else into account in considering the overall impact on 
Jeanswest's labour costs for opening during any particular week, and whether or 
not there had been any change in overall labour costs over a week?---No. 

PN17161  
So you didn't take into account, in considering the change in labour costs between 
2010 and the present time, any savings which Jeanswest might have derived from 
an increase in the spread of hours for ordinary hours of work or late-night hours of 
work Monday to Friday?---No. 

PN17162  
Did you assume, in referring to the increase in labour costs on Sundays, that all of 
your employees in New South Wales and ACT went from time and a half to 
double time on Sundays?---No.  No, we didn't. 

PN17163  
JUSTICE ROSS:  Just a moment, Mr Moore.  Just in Sydney, can you stop 
turning your papers, because the microphones are sensitive and we're picking up 
some feedback; either that, or push the microphone away from you.  Can you hear 
me? 

PN17164  
MS COUNSEL:  Yes, I can. 

PN17165  
JUSTICE ROSS:  Thank you. 

PN17166  
MR MOORE:  So you didn't assume that all your employees in the ACT and New 
South Wales went from time and a half to double time?---Yes, we do.  We've got 
a component, of course, of salaried team members, which were - - - 

PN17167  
I'm sorry, salaried team members?---Salaried team members. 

PN17168  
What are salaried team members?---Assistant managers, manages that have a 
salary for a whole year, rather than pay by an hourly rate. 

PN17169  
I see?---So that - an equation was made for them with Thursday late-night trade; 
other assumptions involved - which is a higher rate than just the award rate. 

PN17170  
I see.  So there's some sort of annualised salary-type arrangement - - -?---Yes. 

PN17171  
- - - that's put in place for your managers and assistant managers?---That work on 
Sundays. 

*** JORGE-DANIEL LEROY D'ORELI XXN MR MOORE 



PN17172  
I see?---Yes. 

PN17173  
And that's across all of your stores?---Yes, that work on Sundays. 

PN17174  
I see.  So putting the managers and assistant managers to one side, did you assume 
that for all of your other awards-covered employees, that they went from time and 
a half to double time?---In those states, yes. 

PN17175  
In New South Wales and ACT?---Yes. 

PN17176  
So you didn't understand that the change was in fact less than that in relation to 
casual employees?---We only have a very small component of casuals, and I'm 
sure that at the time on a roster by roster basis we would just that for the needs of 
that business.  We have very few casuals and business and very few actually work 
on Sundays. 

PN17177  
I understand you refer earlier in your statement, I think it's 10 or 12 per cent - - -
?---12 per cent. 

PN17178  
- - - who are casuals, but my question was whether or not in referring to the 
increase in labour costs, as I understand your evidence, you've proceeded on the 
basis that all of your award-covered employees in New South Wales and ACT 
went from 150 per cent to double time.  Is that so?---They would have been 
applied the correct - - - 

PN17179  
Pardon?---They would have been the correct increase, whether that was a casual, 
part-time, they would have been the correct increase. 

PN17180  
No, I'm not asking you whether or not they as a matter of fact got the right - - -
?---Yes, no, no, I'm saying. 

PN17181  
No, just let me finish the question?---Sorry. 

PN17182  
I'm wanting to understand when you assert with the increase in labour costs on 
Sundays, have you proceeded on the basis that all of your award covered 
employees in the ACT and the New South Wales went from time and a half to 
double time?---Yes. 

*** JORGE-DANIEL LEROY D'ORELI XXN MR MOORE 

PN17183  



Thank you.  In relation to South Australia, were you aware that the 60 per cent 
penalty which previously applied in fact applied to a higher ordinary rate of 
pay?---Loosely I was aware but not specifically. 

PN17184  
Was that taken into account in you forming the view that there was an increase in 
labour costs on Sundays?---Yes. 

PN17185  
Could I ask you to, and I apologise to the Commission, I am working off the 
marked up version of the statement so I don't have the clean copy in front of me.  
Mr D'Oreli, there's a paragraph which appears immediately above the heading, 
"Preferred Sunday operating structure", which commences, "On Sundays we have 
implemented". 

PN17186  
JUSTICE ROSS:  Paragraph 18. 

PN17187  
MR MOORE:  Thank you, your Honour.  Paragraph 18.  I thank my learned 
friends.  It hasn't changed.  Do you have that paragraph in front of you?---No, I 
don't. 

PN17188  
Paragraph 18, which commences, "On Sundays we have implemented"?---Yes, 
I've got that one. 

PN17189  
You see that?---Yes. 

PN17190  
You say in paragraph (a) that reducing - one of the matters you refer to doing is 
reducing trading hours and several stores trade 11.30 am to 4 pm.  Do you see 
that?---Yes. 

PN17191  
Which stores are they?---I do not have that - those stores bases at hand. 

PN17192  
So you don't know - when you say "several", do you know how many?---From 
memory I think there was about 10.  They're mostly regional remote stores, strip 
and country stores. 

PN17193  
Where generally there's reduced trading hours because in regional and country 
areas often trading times are less?---Exactly, or we're able to adjust them. 

*** JORGE-DANIEL LEROY D'ORELI XXN MR MOORE 

PN17194  
In paragraph 19, you refer to being able to offer an additional 30 hours per annum 
at ordinary rates of pay without having a negative impact on labour costs 



percentages.  You say that Jeanswest would be able to offer that and you go onto 
say that; 

PN17195  
Even if all of these hours were added only to Sundays, the business could 
increase hours offered by $20,000 per annum. 

PN17196  
In the following paragraph you go onto say that you believe that all or at least a 
substantial majority of the labour cost savings brought about by the reduction in 
penalty rates would be re-invested into labour hours within the store.  How did 
you reach that conclusion that you referred to in paragraph 20?---My belief is that 
we would be better off investing those hours on those critical trade days.  We're 
currently as you can see in my statement that we are working on the minimal, the 
absolute minimal one person or covering shifts.  So I believe that by adding 
additional hours into the business we would substantially increase our customer 
service. 

PN17197  
So it's based on that sort of general important idea that you've identified?---Yes. 

PN17198  
Your conclusion's not based on any particular analysis or calculation you've 
undertaken?---No. 

PN17199  
Thank you.  In paragraph 21 you say that with a reduction in the Sunday penalty 
rate Jeanswest would extend the trading hours for 28 stores that currently trade on 
Sundays.  So how did you - I take it you've identified these 28 
stores?---Absolutely. 

PN17200  
So you've identified that by undertaking some sort of analysis or calculation?---So 
the state managers and myself would discuss the performance of all stores in the 
state and where possible we'd reduce down the stores that we can and out of that 
came 28 stores that we reduced trading hours essentially, at the beginning of the 
year, but we would love to extend them back out if possible. 

PN17201  
I see, so in preparing your statement am I right in understanding this, that you've 
had conversations with your state managers?---That's correct. 

PN17202  
Identified 28 stores that between you there's a desire to extend trading 
hours?---Absolutely, yes. 

*** JORGE-DANIEL LEROY D'ORELI XXN MR MOORE 

PN17203  
Beyond that sort of general discussion and the identification of those 28 stores, 
was there any other more detailed work undertaken to reach that conclusion that 



you would extend the trading hours for those stores?---I think we'd have to assess 
that at the time but I - - - 

PN17204  
If it happens?---Yes, I think that we would definitely do that. 

PN17205  
That's something that you would reassess if that change came to pass?---Mm-hm. 

PN17206  
I'm sorry, you just need to speak the answer?---I'm sorry, yes. 

PN17207  
Thank you.  Nothing further, if the Commission pleases. 

PN17208  
COMMISSIONER HAMPTON:  Yes, Mr D'Oreli, three things.  Firstly, as I 
understand your evidence you say that subject to the comments you've just made 
that you'll need to assess at the time, you've foreshadowed that three of 13 stores 
not currently trading on Sundays might be considered to trade.  What are the 
major factors that lead you to the view that you probably wouldn't open in relation 
to the other 10?---There's a lot of factors.  Mostly the cost is the biggest thing.  
The other ten may not be open because there is no Sunday traffic flow or there's 
no environment for that Sunday shopping.  For instance, some country towns 
there's no point opening on Sundays because they just - the whole town doesn't 
open.  If that were to change we would most certainly review that. 

PN17209  
You were asked earlier about negotiating an enterprise agreement.  Can I ask you 
whether you've considered that and if so why you've not gone down that 
path?---In my time we haven't considered that.  I'm not sure if prior to that we 
have but I'm not really across the reasons why we wouldn't have. 

*** JORGE-DANIEL LEROY D'ORELI XXN MR MOORE 

PN17210  
Lastly, paragraph 13 you deal with your response to the sort of dynamics of 
trading on a Sunday and in particular you say it's an increasingly important 
trading day you're rostering more skilled staff on Sundays, including with the 
most assistant store managers rostered.  There was some evidence from other 
retailers to the effect that on Sundays the proportion of juniors is actually going 
up, presumably because of the lower employment costs.  I'd like to understand 
further why you say this is a response to the costs of employment on a Sunday and 
whether there's anything about the dynamics of your particular stores that means 
this is why you're employing in that way?---Not all stores have assistant managers 
but generally they're the highest turnover stores and we believe that having skilled 
- more senior assistant managers within that business we will deliver a greater 
customer experience result for our customers.  Generally, we aren't seeing - well, 
we don't target juniors for Sunday.  Our brand is much more aligned to an older 
demographic and we're finding that in actual fact we get a much better result with 
an older or senior on, on Sundays.  I guess the reason why we've specifically 



targeted assistant managers for the Sunday is really to improve our customer 
experience in the store which we had identified was sadly lacking when we didn't 
have someone of a skilled nature on that day. 

PN17211  
Thank you. 

PN17212  
JUSTICE ROSS:  Mr D'Oreli, can I take you to paragraph 21.  As I understood 
your evidence, you had made a decision earlier this year to reduce Sunday trading 
hours in the 28 stores you mentioned there, and you say here that you would 
extend the trading hours if there was a reduction in the Sunday penalty.  Can you 
just tell me what was the reduction and what would you seek to restore?---So the 
reduction could have been from 10 to 11 o'clock for instance.  It's not necessarily 
a complete closure on that day but it would be a reduction in the trading hours.  I 
think if we were to reduce the rate I would be able to instate back to 10 o'clock but 
I would be able to instate more people on that day, so that when it's busy I can 
have more people on to improve that customer service. 

PN17213  
Do I take it from that answer that the reduction in hours that you implemented 
varies from store to store?---Absolutely, yes. 

PN17214  
But is it something of the order of an hour at the beginning and perhaps some time 
at the end?---Yes, yes, I think that's a fair assumption. 

PN17215  
Any re-examination? 

PN17216  
MR WHEELAHAN:  No, your Honour. 

PN17217  
JUSTICE ROSS:  Sorry, anything arising, Mr Moore? 

PN17218  
MR MOORE:  No, your Honour. 

PN17219  
JUSTICE ROSS:  Thank you for your evidence, Mr D'Oreli, you're 
excused?---Thanks. 

<THE WITNESS WITHDREW [11.34 AM] 

PN17220  
Is it Andrew Topp next, being called by the Pharmacy Guild? 

PN17221  
MR SECK:  So can the Commission hear us in Sydney? 

*** JORGE-DANIEL LEROY D'ORELI XXN MR MOORE 



PN17222  
JUSTICE ROSS:  Yes. 

PN17223  
MR SECK:  Sorry, but the volume here is not very loud.  The next witness, 
Andrew Topp, is I think by video conference in the ACT. 

PN17224  
JUSTICE ROSS:  Yes. 

PN17225  
MR MOORE:  Your Honour, there are some objections to this statement.  
Because I'm in Melbourne and my learned friend's in Sydney I haven't had a 
chance to talk to him about them. 

PN17226  
JUSTICE ROSS:  Perhaps what we might do is Mr Topp if you can just leave the 
room for the moment and perhaps come back in five minutes, we'll adjourn for 
five, Mr Moore.  You can have your conversation during that period and hopefully 
resolve any issues and then we'll come back.  I think it's probably better done that 
way than with the witness there. 

SHORT ADJOURNMENT [11.35 AM] 

RESUMED [11.44 AM] 

PN17227  
JUSTICE ROSS:  We're back on the record.  Have you had an opportunity to 
discuss - - - 

PN17228  
MR MOORE:  We've sorted things out, your Honour. 

PN17229  
JUSTICE ROSS:  All right, excellent.  All right, can you call the witness? 

PN17230  
MR SECK:  I call Andrew Topp. 

<ANDREW TOPP, SWORN [11.44 AM] 

EXAMINATION-IN-CHIEF BY MR SECK [11.44 AM] 

*** ANDREW TOPP XN MR SECK 

PN17231  
MR SECK:  Before I go on, I should indicate I've spoken to Mr Moore and I do 
not read two parts of the affidavit.  If the bench could go to page 3, the first bullet 
point and the first sentence stated saying, "Our customers have an expectation" - 
the Guild does not read the first sentence of that bullet point.  The Guild also 
doesn't read the second bullet point on page 3, beginning with the words, "I accept 
there is a need" - other than not pressing for those two paragraphs there are no 



other objections made to this statement.  Mr Topp, you are a pharmacist by 
occupation, that's correct?---Yes, I am. 

PN17232  
You are the owner of Capital Chemist, located in Bruce in the ACT?---One of the 
owners, yes. 

PN17233  
You have prepared an affidavit in these proceedings, that's correct?---Yes. 

PN17234  
That is dated 5 August 2015 on the last page?---Yes, yes. 

PN17235  
Do you have a copy of the affidavit with you in the witness box?---I do. 

PN17236  
Have you read that affidavit recently?---This morning, yes. 

PN17237  
I understand, Mr Topp, you wish to make some small changes to the affidavit, 
that's correct?---Yes. 

PN17238  
The first change I understand you want to make is to the first bullet point on page 
2 under the heading, "Effective penalty rates" - is that right?---Yes, the first point 
- we have appointed some employed staff during some of the hours that attract 
penalty rates.  At the time that we wrote this we didn't but we have since then. 

PN17239  
When did you appoint those staff members, Mr Topp?---Without being exact on 
the date, it would have been in the last four weeks. 

PN17240  
How many staff members have you appointed?---They're not new staff;  just some 
of our existing staff.  If you look at the list of staff at the top there, the part-time 
and casual pharmacists, they have started to take some of the weekend shifts and 
one of our casual pharmacy students is doing a short shift as a second staff 
member on Saturdays.  All of that has happened in the last four weeks or so. 

PN17241  
Okay.  I understand you wish to also make a similar change or qualification to the 
last bullet point on page 3?---The two are inter-related, yes. 

PN17242  
Yes.  Other than that change, Mr Topp, do you wish to make any other 
changes?---No. 

*** ANDREW TOPP XN MR SECK 

PN17243  



Are the contents of your affidavit otherwise true and correct to the best of your 
knowledge and belief?---Yes. 

PN17244  
I read the affidavit. 

PN17245  
JUSTICE ROSS:  With the redactions noted on page 3 we'll mark the affidavit as 
exhibit PG25. 

EXHIBIT #PG25 AFFIDAVIT OF ANDREW TOPP 

PN17246  
MR SECK:  May it please the Commission. 

CROSS-EXAMINATION BY MR MOORE [11.48 AM] 

PN17247  
MR MOORE:  Mr Topp, can you hear me?---Yes. 

PN17248  
Mr Topp, my name is Moore and I am counsel for the Shop Distributive and 
Allied Employees Association.  I'm just going to ask you some questions about 
your statement.  Just to deal with the amendment that you just made to your 
statement on page 2, and forgive me, I missed some of what you said there and I 
just want to draw out exactly what has occurred:  as I understand - is this the 
situation - I withdraw that.  Is this the situation:  until four weeks ago, was the 
situation that on weekends there was only one person working in the Capital 
Pharmacy?---Yes. 

PN17249  
At all times on a Saturday and Sunday?---Yes. 

PN17250  
I see.  At all times, before 8 am and after 7 pm?---On weekdays, yes. 

PN17251  
Sorry, weekdays;  thank you.  The change you've implemented is a change to your 
rostering and staffing situation for weekends, is that right?---Yes. 

PN17252  
And for public holidays, is that right?---Yes, we have had two public holidays in 
that time so they were affected by the change. 

PN17253  
All right.  So is the - so that means that in the last four weeks, instead of there 
being one of the owner-pharmacists on during weekends and on public holidays 
previously there has been one owner-pharmacist plus another member of staff at 
all times?---Not at all times - a short selection of hours on a Saturday;  three hours 
with a non-qualified pharmacy student. 
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PN17254  
I see.  So the - I'm sorry, please finish your answer?---Then on the Sunday, which 
has traditionally been a one-pharmacist only day with no support staff, that 
pharmacist was previously either myself or my business partner Ben but in the last 
four weeks or so we have divulged some of those shifts to one of the employed 
pharmacists. 

PN17255  
I see.  So - - -?---They are still present in the shop by themselves. 

PN17256  
I see.  So the end result then is that compared to what existed until four weeks 
ago, you've been able to offer an additional three hours of work to a pharmacy 
assistant on Saturday, that's right?---We had to to provide the service that we want 
to give to our customers. 

PN17257  
Sure, but that's - I've got that right, have I?---On the Saturdays, yes. 

PN17258  
On the Sunday, you've been able to offer an additional number of hours for a 
qualified pharmacist to what you previously offered?---The reason being Ben, my 
business partner, had to attend a training and I was on holidays.  That requires to 
employ a pharmacist and that pharmacist has agreed to continue to do some of the 
Sunday shifts. 

PN17259  
I see.  So approximately how many hours on a Sunday will the employed 
pharmacist do?---We're open from 9 till 5 so that's eight hours.  Whilst we have 
offered and has been offered flexibility we expect it will be one in three or one in 
four Sundays per month. 

PN17260  
I see.  So one in three or one in four Sundays there will be an employed 
pharmacist on and the other Sundays you or one of your co-owners will be 
working on the Sundays, is that right?---Correct, yes, that's correct. 

PN17261  
Thank you.  Can I go back to the start of your statement?  So you indicate that you 
have financial interests in five other pharmacies in NSW;  these are pharmacies 
other than Capital Chemist in the ACT.  Am I right in understanding that in NSW 
there's a limit of five pharmacies that a pharmacist may have an interest 
in?---Correct, yes. 

PN17262  
All right.  Do you have an interest in any other pharmacies in the ACT or in other 
states beyond Capital Chemist?---No. 
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Thank you.  The five pharmacies that you have an interest in in NSW, are they - 
what are they, first of all?---Capital Chemist Batemans Bay - - - 

PN17264  
Yes?---Bay Central Pharmacy, which is also in Batemans Bay;  Batehaven 
Pharmacy, which is in a suburb of Batemans Bay;  Capital Chemist Ulladulla and 
Beachside Pharmacy, Ulladulla. 

PN17265  
All right.  Thank you.  In relation to all of those are you the sole proprietor or are 
you a partner in them?---I am a partner in them in two different sets of 
partnerships. 

PN17266  
I follow.  So you're not a sole proprietor of any of them?---No. 

PN17267  
I see.  Have you acquired your interest in these pharmacies over the period that 
you have practiced as a pharmacist, since about 1991?  Is that a fair 
statement?---Ownership was - started in May 2001 and it's progressed since then.  
Prior to that I didn't own any pharmacies.  I worked as an employee pharmacist. 

PN17268  
Thank you.  Are you able to tell the Commission what the collective turnover of 
the six pharmacies in which you have an interest is?---I would have to do some 
very quick sums in my head if you could give me a minute? 

PN17269  
Yes, please take a moment?---This is very rough in my head:  it would be of the 
order of $24 million per annum. 

PN17270  
Across all five?---Yes. 

PN17271  
Thank you.  The Capital Chemist, which you only opened a year ago, 
approximately;  what's its turnover?---It depends how you define turnover.  If we 
were able to replicate our last couple of months it would be about 1.9, perhaps $2 
million per annum. 

PN17272  
Thank you.  The last couple of months, am I right in thinking, have been relatively 
good, is that right?---We believe we may have crossed the threshold into not 
making a loss. 

PN17273  
I see.  So until the last - did you say couple of months?---I believe August - yes, 
the last two months:  August and September. 
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I see.  So September, the Capital Chemist hasn't been profitable because it's a new 
business.  Is that a fair statement?---The Capital Chemist at Bruce hasn't been 
profitable and there are, I suppose, many reasons for that but part of that is being 
it's a new business that has to develop its market, find its patients, do its thing 
starting from scratch. 

PN17275  
You think you may have turned the corner since about August/September?---I'm 
very much hoping so.  Yes, I believe we have. 

PN17276  
All right, thank you.  The other five pharmacies, I take it they're all profitable, 
going concerns?---I wouldn't say that.  I know one of them struggles and I did just 
get some interim figures for the last couple of months which indicates that it's not 
trading profitably at the moment. 

PN17277  
I see.  So putting aside the one which is having some struggles, the other four are 
profitable?---The other four in NSW, yes, yes. 

PN17278  
Yes, thank you.  The other five pharmacies in NSW, I take it that some of them 
open on Sundays?---If we're talking a normal, non-public holiday non-Christmas 
time Sunday - - - 

PN17279  
Yes?--- - - one of the ones in Batemans Bay opens and one of the ones in 
Ulladulla opens. 

PN17280  
Thank you.  Do any of the other five pharmacies open before 8 am and after 7 pm 
Monday to Friday?---None of them open before 8 am and my understanding is 
that our least requirements require us to be open until 7 pm on a Thursday night.  
Nothing goes beyond 7 pm.  There is a little bit of late-night trading at Christmas 
time that's required by the landlord. 

PN17281  
I see.  So putting aside seasonal requirements, your trading hours at the Capital 
Chemist at Bruce of 7.30 to 7.30 Monday to Friday, they're the longest trading 
hours that you trade of all your pharmacies;  is that right?---Yes, yes. 
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PN17282  
All right, thank you.  This pharmacy - that is the one at Bruce - employs - of the 
other five pharmacies are you able to give the Commission a sense of how many 
they employ?---So the three in Batemans Bay would have between them perhaps 
65 staff and there is a degree of sharing of staff between them because we operate 
them - it's a close-knit community so we have staff that will work in more than 
one shop and our pay analysis would indicate about 65 staff most weeks.  In 
Ulladulla one would have 15 staff and the other would have perhaps 10.  Those 
are round numbers but they would be roughly correct. 



PN17283  
All right, thank you.  If I could ask you to go to the second page of your statement 
and under the heading, "Effective Penalty Rates," you say that our weekdays we 
do not staff the pharmacy with award staff outside of ordinary hours that attract 
penalty rates.  So that's between 7.30 and 8 am in the morning and between 7 and 
7.30 pm at night, that's right?---Correct, yes. 

PN17284  
So there is one hour a day when you or one of your co-owners are on solo, as it 
were?---Yes, correct;  by ourselves. 

PN17285  
Yes.  So in the next dot point you refer to the enormous burden on you as a 
manager.  Would you accept that looking at it just in terms of weekdays, one hour 
a day hardly constitutes an enormous burden on you or your business partner?---It 
reflects on my desire to offer a level of service to our patients and I find it very 
stressful if we can't give patients the attention they deserve by virtue of the fact 
that there's more than one patient present. 

PN17286  
If there is more than one patient present what that translates to in practical terms is 
that a patient or customer just may have to wait a bit longer?---There's that or the 
patient that's being served may not get the full attention that they need or deserve. 

PN17287  
I'm sure you wouldn't let that happen?---I would attempt not to. 

PN17288  
If you can go down two dot points and there's a dot point which commences with 
the word "unfortunately".  You see that?---Yes. 

PN17289  
You say; 

PN17290  
Unfortunately, trading on public holidays and weekends means we are 
required to pay penalty rates to our staff. 

PN17291  
?---To our employed staff as opposed to the owners of the business, yes. 

PN17292  
Your personal view is that it would be preferable not to pay any penalties, that's 
so?---I would not say that's my personal view. 

PN17293  
When you commenced the Capital Chemist in Bruce you well understood what 
your obligations were in terms of penalty rates and public holidays and 
weekends?---Absolutely.  Having been an employer for 14 years or so, yes. 
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PN17294  
Thank you.  The last dot point on that page again commences with the word 
"unfortunately", and you say, "if those patients", and I take it you're referring to 
patients with scrips of the type you referred to in the previous paragraph, those 
with expensive, uncommon or infrequently used drugs, received the level of care 
required or expected by them if they attend when you're operating with minimal 
staff or when you're not open.  But the fact of the matter is, Mr Topp, you're open 
seven days.  Your patients are going to get the care they need, that's so?---I would 
like to think that we can give it to them.  There are times when because of the 
presence of other customers waiting at the same time with only one staff member 
available, i.e. me, there are time when they may not be able to get the direct 
attention that they need. 

PN17295  
All that amounts to is that if anyone's in need they just need to wait a bit longer.  
Do you accept that that's so?---Yes. 

PN17296  
Over the page the first dot point says; 

PN17297  
Incredibly the financial reality of operating a business and in particular the 
cost of wages means that arrangement is increasingly becoming a financial 
burden. 

PN17298  
Again, the burden of wages referable to any particular hour of any day is a burden 
you willingly undertook and have undertaken in growing your interest in 
pharmacies, including the Capital Pharmacy in Bruce.  Accept that?---Could you 
repeat that? 

PN17299  
Certainly.  The financial - the increasing financial burden to which you refer in 
this dot point, to do with the cost of wages, is a burden that you have voluntarily 
embraced in your growing list of interests in pharmacies over the previous 15 
years.  That's so?---Yes. 

PN17300  
It earns you a handsome profit, is that right?---I don't know how you would define 
handsome and are we talking about just the pharmacy at Bruce because that's not 
the case. 

PN17301  
No, I'll be clear - - -?---If we're talking about - - - 
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PN17302  
I'll be clear, Mr Topp.  What profit do you derive from the five pharmacies in 
New South Wales per annum?---That is a difficult question to answer specifically 
and I certainly could provide you with a more accurate answer if required, if I had 
time to organise that.  If I said of the order of $350,000 per annum. 



PN17303  
Collectively across the five pharmacies, is that your evidence?---Correct.  That's 
the five pharmacies in New South Wales. 

PN17304  
Is that in addition to any drawings you take from those businesses?---No, that 
reflects the time spent working in or on those businesses.  The drawings - the 
equivalent salary for that time and also the profit share from those businesses. 

PN17305  
I see, so it's $350,000 all up as it were, there's no additional salary that you're paid 
for working in the business?---Salary paid for time spent at work is included in 
that amount. 

PN17306  
I see, thank you.  You indicated a few moments ago that you might be able to 
assist the Commission by producing some documents in relation to the question 
I've just asked you.  Would the profitability of these five pharmacies be set out in 
the profit and loss report that's generated in relation to each?---With the exception 
of the one of the pharmacies which we've only owned for perhaps four months, so 
there's not a great set of figures for that pharmacy yet, because we haven't had 
trading time to sort of demonstrate its profitability. 

PN17307  
Which pharmacy do you refer to there?---That's the Beachside Pharmacy in 
Ulladulla. 

PN17308  
So putting aside the Beachside Pharmacy in Ulladulla, I withdraw that.  The 
Beachside Pharmacy in Ulladulla, how long have you operated that for?---Again, 
not specific but it was roughly June this year.  We had a very short period of time 
in the last financial year, so let's say mid-June, give or take a few days. 

PN17309  
Is that the pharmacy to which you referred earlier in your evidence, about which 
you've received some reports of - I think you said that it was struggling a 
bit?---No, no, no, that's the Bay Central Pharmacy in Batemans Bay is the 
pharmacy that trades at a loss. 

PN17310  
There exists, do there, profit and loss statements for the other four pharmacies, 
other than Ulladulla for the period ending 30 June 2015?---There would be 
interim.  I do not believe they have had the final treatment by accountants to 
create tax returns, but they're documents that we refer to and they're pretty 
accurate for the needs of a pharmacy to review. 

PN17311  
I call for the production of those documents, if the Commission pleases. 
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JUSTICE ROSS:  Is there any objection to the production of those documents? 

PN17313  
MR SECK:  Yes, there is an objection, your Honour.  Again, the question of 
profitability is not directly relevant to the question of penalty rates, in my 
submission.  As has been pointed out previously in these proceedings, it's not a 
capacity to pay argument.  If there's a call for documents relating to the question 
of specific profitability on days where there are penalty rates then I can 
understand the relevance of it, but profit and loss statements which are directed to 
a whole lot of general businesses in my submission are not relevant. 

PN17314  
JUSTICE ROSS:  Mr Moore. 

PN17315  
MR MOORE:  Your Honour, the witness says in a number of places in his 
statement that penalty rates jeopardise the viability of his business. 

PN17316  
JUSTICE ROSS:  Where does he say that? 

PN17317  
MR MOORE:  Just bear with me a moment.  In the first dot point on page 3 he 
refers to the wages being an increased - becoming a financial burden. 

PN17318  
JUSTICE ROSS:  Where does he say it jeopardises his business? 

PN17319  
MR MOORE:  Well I don't press it at this point in time, your Honour. 

PN17320  
JUSTICE ROSS:  Right. 

PN17321  
MR MOORE:  Now Mr Topp, on page 3 of your statement there's a heading 
"Additional services".  Do you see that?---Yes. 

PN17322  
The second dot point underneath that heading starts; 

PN17323  
I am aware of the Commonwealth government's requirement. 

PN17324  
Do you see that?---Yes. 
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The requirement you refer to is about being a real improvement in patient access 
to community pharmacies under the Sixth Community Pharmacy 
Agreement?---Yes. 

PN17326  
So you have some reasonable knowledge and awareness of the Sixth Community 
Pharmacy Agreement I take it?---I do. 

PN17327  
I take it then you're aware that as stated by the Pharmacy Guild that the Sixth 
Community Pharmacy Agreement affords significant benefits for pharmacists?---I 
would probably not in fact I would definitely not use the term significant 
benefits.  There is funds for pharmacists and pharmacy, whether that translates 
into profitable income for pharmacists or pharmacy we remain - it remains to be 
seen. 

PN17328  
Am I right in understanding your evidence to be that while you understand that on 
paper the 6CPA promises benefits for pharmacists, significant benefits for 
pharmacists, your position is you'll need to wait and see as to how those benefits 
translate through to your business?---It promises funds to pharmacists and 
pharmacies to provide services. 

PN17329  
Yes?---How that will translate to profitability for pharmacists and pharmacies 
remains to be seen. 

PN17330  
You would expect that the 6CPA is going to translate through to increased 
profitability in your business, because of the improvements in the payments for 
dispensing medications?---I would not expect that, no. 

PN17331  
In the next dot point you say; 

PN17332  
As we operate with reduced staff numbers outside of ordinary hours, additional 
services are not available. 

PN17333  
I'll withdraw that.  The next dot point says; 

PN17334  
My pharmacy provides - 

PN17335  
Do you see that?---Yes. 

PN17336  
You refer to medical certificates, health checks and methadone dosing?---Yes. 
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PN17337  
I take it you charge a fee for service for the medical certificates?---Yes. 

PN17338  
Do you charge a fee for service for the health checks?---It's variable depending 
upon the nature of the health check. 

PN17339  
Yes, and methadone dosing, I assume you don't charge a fee for service in that 
regard?---Methadone dosing in the ACT is a little bit different to other 
jurisdictions.  There's a daily fee charged to the patient by the pharmacy, which is 
currently $2.15.  It's $15 per week.   Then there is a matched payment from the 
ACT government per day that that service is provided.  It equates to roughly $5 
per dose per day. 

PN17340  
So in effect you get funded in part for the provision of that service?---There is 
some funds for the provision of that service, yes. 

PN17341  
Could you look at page 4 of your statement.  The first dot point you say; 

PN17342  
I would like to roster more people to work on those days. 

PN17343  
You're there referring to weekends and public holidays, that's right?---Any hours 
where penalty rates are required to be paid, so that would be public holidays, 
weekends, but also the early and late hours. 

PN17344  
Given your evidence earlier, you have been able to now afford to do that at the 
Capital Chemist?---If I may, Capital Chemist, Bruce which is the pharmacy that I 
was referring to when I wrote this document, its profit and loss for 2014/15 was a 
loss of $215,000 approximately, part of which is due to it was a new business.  
But you can see from that that there isn't room to pay huge amounts of penalty 
rates. 

PN17345  
I'm just simply engaging with what you say in the last line of that dot point, that 
you cannot afford to do so.  You obviously are able to afford to do so because you 
have put on staff for three hours on Saturdays and for one in three or one in four 
for a pharmacist on Sundays.  That's right?---With regards to the extra staff 
member on Saturdays, I have a fairly high expectation of service levels to my 
patients.  That's the reason that staff member is on.  The Sunday - what was it, one 
in three or one in four pharmacist, is because both myself and my business partner 
have young families and we have made that judgement that we need some time on 
Sundays with family. 
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So working - between you and your partner before this change three or four weeks 
ago, or a month ago, how many  Sundays were you working?---It was variable but 
it was roughly one in two. 

PN17347  
Yes, and what impact did that have on you and working one in two 
Sundays?---Well I had to work one in two Sundays, so that means that I'm not at 
home on those Sundays. 

PN17348  
I take it that that was a matter of - that you were unhappy about?---I have done 
extended hours, weekends for my 25-odd weekends as a pharmacist.  It's part of 
the nature of being a pharmacist. 

PN17349  
Are you saying now, Mr Topp, that you're happy to work on Sundays?  I thought 
your evidence a moment ago was that because of your family you don't want to 
work on Sundays.  Which is it?---I am prepared to do a reasonable amount of 
Sundays but in this situation we have come to the conclusion that we will off - 
outsource it to an employed pharmacist for those one in three or four. 

PN17350  
That's because from a personal perspective at least working one in two Sundays 
came at a too high of a personal cost for you, in terms of the activities that you 
missed out on, on Sundays.  Is that right?---That's not how I would term it but it 
was a work/life balance choice. 

PN17351  
I see.  So coming back to this first dot point at the top of page 4, notwithstanding 
the fact that your new business in Bruce has been operating at a loss because it's a 
new business.  The fact of the matter is that you have been able to afford to 
employ new staff at penalty rate times.  That's so?---Yes.  We will make the sums 
work somehow. 

PN17352  
Now you say in the next paragraph; 

PN17353  
Opening hours will soon be subject to review. 

PN17354  
I take it that that's what you're referring to, that they have been reviewed and as a 
result of that review - I'll withdraw that.  You say in that second paragraph that; 

PN17355  
Opening hours will soon be subject to review. 
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the cost of opening on Sundays and public holidays, you'll most likely reduce the 



hours.  Would you agree with me that that's most unlikely given your recent 
decision to in fact increase your staffing on those days?---No, I can demonstrate 
quite clearly that Sundays in particular run at a loss.  The cost of the wages is 
greater than the gross profit generated on the day.  So I would state that our 
opening hours on Sunday or our opening at all on Sundays and public holidays is 
constantly up for review, and there may come a point in time when that imbalance 
between cost of wages versus income generated is such that we will cease to do it. 
Perhaps the same would go with the early morning start and the late evening 
finish. 

PN17357  
Your constant review of those matters, I take it, you will consider in the context of 
whether or not in your mind 6CPA delivers on its promise of increased funding in 
the tune of $2.4 billion, and whether that improves your bottom line?---I would 
note that increased funding doesn't relate to increased profits.  $2.4 billion is not 
$2.4 billion of profits.  I'm not convinced that 6CPA provides increases in 
profitability to pharmacies.  In fact, I believe it really just puts us back where we 
would have been a couple of years ago.  And I don't believe that this $2.4 billion 
that you refer to will significantly change my ability to trade profitably on 
Sundays or public holidays or early or late weekdays. 

PN17358  
Do you understand that under 6CPA the script remuneration will likely increase 
each of the five years - through each of the five years?---My understanding is it's 
linked to inflation - one of the measures of inflation, I believe. 

PN17359  
And so that means the increase - that script remuneration will increase in real 
terms for each year of 6CPA.  Is that as you understand that?---No, because there 
are many other issues at play.  A reduction in trading terms from drug suppliers 
and wholesalers, combined with the optional - but will be mandatory - one dollar 
discount for pensioner prescriptions will work to significantly reduce profitability 
per prescription and for the pharmacy overall. 

PN17360  
Can I ask you to go down a couple of dot points on page 4 where you say: 

PN17361  
The concept of the Sunday surcharge is attractive, but regrettably unlawful. 

PN17362  
I take it what you're there referring to is a Sunday surcharge could not be lawfully 
applied to your dispensing services?---To the PBS prescriptions, the price of 
which is - the maximum price of which is regulated by the government. 

PN17363  
Yes.  So other than those regulated prices, it would not otherwise be 
unlawful?---Correct.  Regulated prices would represent roughly 70 per cent of our 
business. 
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PN17364  
Yes.  Can I ask you to go to the last page of your statement, page 5.  You give 
some evidence there about what might happen if the Guild proposal was accepted, 
and you say in the last dot point that: 

PN17365  
A reduction in penalty rates that is slightly less than that sought by that Guild 
would still be a benefit to my pharmacy. 

PN17366  
And you say that: 

PN17367  
Any such reduction would potentially lead to an improvement in trading 
outcomes. 

PN17368  
By that am I right in understanding you mean that that's because there would be - 
you would anticipate in that scenario there to be a reduction in your costs.  Is that 
what you mean?---My wages costs would obviously go down if penalty rates were 
reduced by any amount. 

PN17369  
And therefore improve your bottom line?---Or allow me to provide higher levels 
of service with the money saved from those penalty rate reductions. 

PN17370  
All right.  Thank you.  Nothing further, if the commissioner pleases. 

RE-EXAMINATION BY MR SECK [12.26 PM] 

PN17371  
MR SECK:  Mr Topp, you were asked a question by my learned friend Mr Moore 
about 6CPA, and he asked - do you recall him asking you questions about the 
funding provided under the 6CPA?---He asked couple of questions.  Which 
specific one are you referring to? 

PN17372  
I'm referring to the one where he put to you that there was increased funding, in 
particular linked to the price per prescription.  Do you recall the questions on 
those issues?---He referred to, I think, the inflationary increase in dispensing fees 
and the AHI handling fee. 

PN17373  
And you said in response, "It will not change profitability," and it's just putting 
that what you lost a couple of years ago.  Do you recall giving that 
answer?---Yes.  Pharmacy, over the last couple of years, has had quite significant 
reductions in true remuneration per prescription through the price disclosure 
process, which is taking margin away from wholesalers, manufacturers and 
pharmacies, and then taking it off the cost of drugs for the government. 
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PN17374  
And that was what you were referring to when you said it was putting that what 
you last couple of years ago.  Is that.  Putting that some of.  I don't - - - 

PN17375  
Now, you were also asked questions about opening on Sundays and the fact that 
one in three or one in four Sundays you would employ - or you would roster an 
employed pharmacist.  Do you recall questions on that issue?---Yes. 

PN17376  
And my learned friend Mr Moore asked you whether or not - asked you questions 
about your decision to scale back working on Sundays.  Do you recall that?---Yes. 

PN17377  
And you gave answer which says, "It was a work-life and life balance 
choice"?---Yes. 

PN17378  
Do you recall giving that answer, Mr Topp?---Yes, I do. 

PN17379  
Can you explain to the Commission when you say, "It's a work-life and life 
balance choice," in terms - how much work you do per week generally?---So I 
have many roles within the Capital Chemist organisation, both within the 
pharmacies that we've talked about today, within our group of 40 - I think we're at 
43 pharmacies in our group.  I do two weekdays, two full 12-hour days at Capital 
Chemist Bruce; I do the Sundays at Bruce that we've been referring to, plus a little 
bit of in between if other staff - and if Ben leads relief; currently I do a full day at 
another pharmacy at Chisholm which I am and employed pharmacist at; and then I 
have a head office role in an organisation called Pharmacy Services, that provides 
management support for the members of the Capital Chemist Group.  The hours 
that I do there are variable.  Between all of those who would average 45 hours a 
week.  There is some flexibility there, depending upon the workload of the head 
office requirements. 

PN17380  
Thank you, Mr Topp.  No further questions. 

PN17381  
JUSTICE ROSS:  Nothing further for Mr Topp? 

PN17382  
Thank you, Mr Topp.  You're excused?---Thank you. 

<THE WITNESS WITHDREW [12.29 PM] 
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PN17383  
VICE PRESIDENT CATANZARITI:  Mr Seck, just before you go, so that you're 
in the loop, yesterday I advised the parties that at 1.30 next Tuesday - and there 
has been a formal notice that will go out - we will deal with any - we will have a 



conference to deal with objections in relation to the material were going to deal 
with later on in that week.  So we're hoping that you can resolve those objections, 
Mr Izzo and others.  I understand, Mr Izzo, you've resolved yours with the SDA. 

PN17384  
MR IZZO:  In relation - we don't have specific objections to the expert evidence, 
that's correct, on behalf of ABI of New South Wales Business Chamber - - - 

PN17385  
VICE PRESIDENT CATANZARITI:  But some of the other employer groups 
still have - - - 

PN17386  
MR IZZO:  But there are some other ones, yes. 

PN17387  
VICE PRESIDENT CATANZARITI:  We would like all of the employer groups 
who still have any objections left to come to a conference next Tuesday at 1.30 to 
try to resolve those objections to avoid a hearing for the following Thursday. 

PN17388  
MR SECK:  I understand, Vice President.  Thank you. 

PN17389  
JUSTICE ROSS:  Next witness.  Just before you call Ms Baxter, can I just ask - 
I've read the statement and the supplementary statement.  I haven't gone back to 
the findings you seek.  On the face of it, this was a survey of the membership list 
of a range of employer organisations.  I think there were 690 responses received 
overall out of a survey population of 8700, broken down into various bodies. 

PN17390  
On what basis are you putting the survey forward?  There are - can I give you 
three options:  that it's said that the survey is representative of employers 
generally across Australia; (2) it's said that the survey is representative of the 
membership of each of the employer organisations that were party to the survey; 
or it's said that this is a survey of a significant number of employer respondents 
that provides an insight into the matters before the tribunal. 

PN17391  
MR IZZO:  I can answer that question, your Honour.  It is, in fact, all three in a 
way, because in respect of the first point, whether the survey is representative of 
employers generally, the criticism that will likely be levelled at our organisation is 
that the only respondents that have been selected are those that are members of 
employer organisations, and so we don't have a truly representative sample of 
employers generally. 

PN17392  
The submission that we will seek to make is that yes, if we're talking in a purist 
sense in terms of what one is seeking, to - if one is seeking a representative 
sample of all employers, yes, one would go to a random selection of employers 
generally, but what we - the submission that we will make is that the survey - the 



fact that an employer is a member of an organisation is not likely to significantly 
skew the outcome. 

PN17393  
The other submission that we would like to make is we will look at the 
demographic breakdown of the employers in respect of size and in respect of 
geographic location to demonstrate that that's broadly similar to the ABS position. 

PN17394  
JUSTICE ROSS:  Is that material in the witness statement? 

PN17395  
MR IZZO:  The demographic breakdown is in the exhibit.  The actual comparison 
of the number of employers per state vis-a-vis the number of employers surveyed 
was something we were going to lead to submissions, because I believe all that 
material will be before the Commission, so we didn't consider it necessary to 
actually put it in the statement.  It's something that we could do by way of a 
statement, but we didn't consider it necessary.  So that's our position on the first 
issue. 

PN17396  
In respect to the second, we do say that what we have done is identified the key 
employer - all the employer associations that we are aware of that retail members 
would usually join, and therefore the survey is representative of that grouping; and 
then thirdly we say the number is not an insignificant number, and so the 
Commission can have regard to what 600-odd employers in the industry say about 
this particular matter. 

PN17397  
JUSTICE ROSS:  I'm not sure on what basis you say it's representative of the 
membership of the participating employer organisations, because I'm not sure 
where the information is.  For example, the 690 responses could have all come 
from the NRA members with no response from any of the others.  Do we know 
where they came from? 

PN17398  
MR IZZO:  I believe, your Honour, that we don't.  We only know that they were 
sent it. 

PN17399  
JUSTICE ROSS:  Well, if you don't, then how can you - that they are 
representative of the membership of these organisations?  You don't know if there 
was one response from the NRA or the ARA, or if they all came from one of the 
others.  Is that what you're saying? 

PN17400  
MR IZZO:  I believe that is the case, your Honour, yes. 

PN17401  
JUSTICE ROSS:  All right.  Okay.  Thanks, Mr Izzo.  Call your witness. 



PN17402  
THE ASSOCIATE:  Please state your full name and address for the Commission. 

PN17403  
MS BAXTER:  Emily Jane Baxter, (address supplied). 

<EMILY JANE BAXTER, SWORN [12.35 PM] 

EXAMINATION-IN-CHIEF BY MR IZZO [12.36 PM] 

PN17404  
MR IZZO:  Ms Baxter, do you have with you two statements?  The first should be 
a statement of Emily Baxter, which is - if you turn to the last page - is dated 10 
August 2015?---Yes. 

PN17405  
And the second statement is a supplementary statement of Emily Baxter, which is 
two pages?---Yes. 

PN17406  
And you also have an exhibit with you, which is a folder called exhibit 
EB1?---Yes. 

PN17407  
Can I take you to the first statement, Ms Baxter.  If I can take you to the third 
page.  If I can take you to paragraph 17 of that statement.  You will see there are 
some questions there under question 17.  You talk about questions 17, 18, 19 and 
20 of the survey.  Do you see that?---Yes. 

PN17408  
Is there a correction you would like to make to what is in italic?---There is.  It 
reads: 

PN17409  
How many respondents do you ordinarily roster? 

PN17410  
It should read: 

PN17411  
How many employees do you ordinarily roster? 

PN17412  
That was the question that was asked in the survey. 

PN17413  
So that's a correction you wish to make to the statement.  Can I ask, do you know 
what the survey itself asked?---The survey itself asked: 
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How many employees do you ordinarily roster? 

PN17415  
In relation to that statement, with that amendment, is the statement true and 
correct to the best of your knowledge and belief?---Yes. 

PN17416  
So, your Honour, we would like to tender the statement, together with exhibit 
EB1, so that's the statement in chief. 

PN17417  
JUSTICE ROSS:  EB1 is tab 1 identified in the statement, isn't it? 

PN17418  
MR IZZO:  Yes, it is. 

PN17419  
JUSTICE ROSS:  It's in tab 2. 

PN17420  
MR IZZO:  Sorry, EB1, tab 1, tab 2 - all the tabs, I think, are separately 
referenced in the statement, but - - - 

PN17421  
JUSTICE ROSS:  Tab 1 is Exhibit EB1, and then you - this is at paragraph 5. 

PN17422  
MR IZZO:  So EB1 itself, your Honour, has five tabs within it. 

PN17423  
JUSTICE ROSS:  No, I know, but it's described as tab 1, and there are separate 
tabs within it.  But in any event, it's referred to in the statement and it's annexed to 
the statement, so we probably just tender it as one. 

PN17424  
MR IZZO:  Certainly. 

PN17425  
JUSTICE ROSS:  So you're wanting to tender that, and also the supplementary 
statement? 

PN17426  
MR IZZO:  And we will seek to separately tender the supplementary statement. 

PN17427  
JUSTICE ROSS:  Yes.  Have you taken the witness to the supplementary 
statement? 

PN17428  
MR IZZO:  No - - - 

*** EMILY JANE BAXTER XN MR IZZO 



PN17429  
JUSTICE ROSS:  We might do that now, and then we will do both. 

PN17430  
MR IZZO:  So, Ms Baxter, we referred to the supplementary statement dated 9 
October.  Is that true and correct to the best of your knowledge and belief?---Yes. 

PN17431  
Okay.  So we would like to tender both documents. 

PN17432  
JUSTICE ROSS:  Both.  Okay.  Thanks.  I will mark the first statement and the 
annexures as ABI9; the supplementary statement is exhibit ABI10. 

EXHIBIT #ABI9 STATEMENT OF EMILY BAXTER AS AMENDED 
DATED 10/08/2015 PLUS ANNEXURES 

EXHIBIT #ABI10 SUPPLEMENTARY STATEMENT OF EMILY 
BAXTER DATED 09/10/2015 

CROSS-EXAMINATION BY MR MOORE [12.39 PM] 

PN17433  
MR MOORE:  Ms Baxter, hello.  You've said in paragraph 3 that ABLA 
developed a survey.  What was the extent, if any, of your involvement in the 
development of the survey?---I wasn't involved in developing the survey. 

PN17434  
So you don't have any direct knowledge as to who was involved in the 
development of the survey?---I know he was involved in the development, so it 
was Lewis Izzo and Julian Arndt from Australian Business Lawyers, but that's the 
extent of my - - - 

PN17435  
Do you know - thank you.  Do you have any knowledge whether any of the 
organisations referred to in paragraph 4 of your statement were involved in the 
development of the survey?---I don't know. 

PN17436  
Now, you've got qualifications in law, obviously?---Yes. 

PN17437  
You don't have any market research qualifications?---No. 

PN17438  
You're not a member of the Australian Market and Social Research Society?---No. 

PN17439  
You don't have any qualifications in statistics?---No. 
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PN17440  
You're not a member of the Statistical Society of Australia?---No. 

PN17441  
Now, you say in paragraph 4 that the survey was sent via email to members of the 
six organisations to which you refer?---Yes. 

PN17442  
Do I understand correctly from paragraph 6 of your supplementary statement that 
it was left to each of the six organisations you refer to to distribute the survey to 
their members?---That's correct. 

PN17443  
And you don't have any direct knowledge as to the terms upon which they 
distributed the survey to their members?---No. 

PN17444  
Now, in your supplementary statement you say in paragraph 6 (a) that you were 
informed by Ms Lindsey Braid that the email was sent to a total of 689 New South 
Wales Business Chamber members.  You don't know what the total membership 
of the Chamber is?---I don't, no. 

PN17445  
And you don't know what the portion of membership of the Chamber which is in 
the retail industry?---Sorry, the percentage of members of the retail industry 
compared to the total membership? 

PN17446  
Yes?---No. 

PN17447  
And I take it you don't know the total membership of any of these organisations to 
which you refer in paragraph 6?---That's right. 

PN17448  
And in relation to VECCI, referred to in 6(b), you don't know whether 
communications about the survey was sent to all or some of those members on 
VECCI's industry update service for the General Retail Industry Award?---What I 
do know is that the email was sent to the 416 members who subscribe.  Outside of 
that, I'm not sure. 

PN17449  
Don't know.  All right.  Now, to complete the survey, the respondent just needed 
to, as you understand it, click on the link; and I'm here looking at tab 1 of exhibit 
EB1?---That's right. 

PN17450  
The link which is in - underlined the URL reference there?---Yes. 
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Now, you say that 690 responses were received.  Just to be clear, in responding to 
the survey, those who wanted to do so and who did do so, they were not required 
to indicate which organisation they were a member of?---That's right.  I don't 
think that was a question of the survey. 

PN17452  
Before - you said you weren't involved in the development of the survey.  Did you 
have any involvement of the implementation of the survey?---How do you mean, 
implementation? 

PN17453  
Well, the preparation of the email text, for example?---No. 

PN17454  
The communication of that text or anything else to the employer organisation?  So 
am I right then in thinking that your involvement in practical terms has amounted 
to the preparation of this statement?---That's correct - so looking at the results of 
the survey responses. 

PN17455  
You can't shed any light on how the survey was undertaken beyond what's in your 
statement?---No, I can't. 

PN17456  
Now, you say in your first statement that there were multiple choice question and 
what you refer to as free text questions in the survey.  It's the case that not all of 
the 690 people who provided responses to the survey responded to each question, 
that's right?---That's correct, yes. 

PN17457  
So if I could ask you to look at - by way of illustration, so we understand this - if 
you could go to I think it's - sorry, I'll just find the right reference here:  behind tab 
2, at page 27 of 28?---Sorry, tab 3?  Sorry, it should be the multiple choice 
questions and answers. 

PN17458  
Yes, sorry;  thank you for that.  Do you have there question 25?---Yes. 

PN17459  
So that which was, "If the Sunday penalty rate in the general retail industry award 
was reduced from additional 100 per cent to additional 50 per cent would this 
have an impact on the number of hours you allocate to employees on other days of 
the week"?---Yes. 

PN17460  
What you've set out is a graphical representation of the answers provided by 
survey respondents as well as the numerical answers below that?---So those - that 
graph and those numerical answers are generated by SurveyMonkey but yes, that 
is what that is representing. 
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PN17461  
I see.  So this - the bottom of the table shows that there were 461 answers given to 
that question?---That's right, yes. 

PN17462  
So the Commission is right to understand that 461 of the respondents responded to 
this question?---Yes. 

PN17463  
All right.  Above the question itself, where there's the word, "Skipped," 229 of the 
persons who responded to the survey didn't answer this question?---That's right. 

PN17464  
All right, thank you.  Likewise on the previous page it's a pretty similar situation:  
463 survey respondents answered this question and 227 didn't?---That's correct. 

PN17465  
Now, looking at these two questions - question 24, which is in similar terms to 
question 25 except it's directed at whether there was an impact on the number of 
hours you allocate to employees on Sundays in the face of a change in penalty 
rates and question 25 is directed at impact on the number of hours you allocate to 
employees on other days of the week.  So the - am I right in understanding that a 
person who answered this question was not provided with an option of indicating, 
"unsure," or, "I don't know"?---So the three answer choices that are there were the 
three answer options that were given. 

PN17466  
All right, thank you.  But in some questions there was an option to answer, "I 
don't know."  For example, if you go page 6, which is the question, "Does a 
modern award apply to your business"?---That's right. 

PN17467  
In that case one of the alternative multiple choice answers a respondent could 
identify was, "I don't know"?---Yes. 

PN17468  
All right.  So with - while we have question 6 in front of us, 9.81 per cent of 
people who responded to this question said, "Yes, an award other than the General 
Retail Industry Award 2010."  I'm right so far?---Yes. 

PN17469  
Now, those - that 9.81 per cent of respondents were not then diverted out of the 
survey or were they - I assume they were able to complete the remaining 
questions?---I'm not sure of the answer to that. 

PN17470  
Well, there's nothing in the material that you've put before the Commission that 
suggests that if you answered, "Yes, an award other than the award," there was a 
prompt for that person to then leave the survey?---That's correct. 
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PN17471  
So the Commission is entitled to proceed on the basis then that the survey - those 
who responded to the survey included 9.81 per cent who understood that they 
were actually under a different award other than the GRIA?---That could be the 
case. 

PN17472  
Well, that's what it is, isn't it?  9.81 per cent?---Well, I guess I couldn't comment 
on whether or not those people then continued to respond. 

PN17473  
I see?---But I understand that what you're saying is a potential outcome of that. 

PN17474  
I see.  So you agree with me, assuming that they continued to answer subsequent 
questions in the survey?---That's right. 

PN17475  
I see, thank you.  So over the page on page 7, there's another question, a pretty 
simple question:  "What days of the week do you currently open?  Please check 
boxes for each day you open."  Is the Commission right to understand that from 
this page 150 of the respondents skipped this question;  did not enter any answer 
in relation to this question?---That's correct. 

PN17476  
If you go back to question 5, which was a question, "Do you have an enterprise 
agreement that applies to your business"?---Yes. 

PN17477  
675 people answered this question and 17.63 per cent of them said they did have 
an enterprise agreement?---Yes. 

PN17478  
Is the Commission's - there is no indication that those persons, those 119 persons, 
were then directed out of the survey?---That would be the same as before, yes. 

PN17479  
Pardon?---The same as before, yes. 

PN17480  
So the same analysis would apply in relation to those who said that they were 
covered by another award other than the GRIA?---That's right. 

PN17481  
Yes.  Those persons could have kept participating in the survey?---Potentially, 
yes. 

PN17482  
Looking at question 3, on page 3, "Where is your business located?"  You have 
that?---Yes. 
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PN17483  
686 people answered this question and so the Commission is right in understand 
that some 68 or 69 per cent of respondents were from regional centres or rural 
areas who answered that question?---Yes, if you add the two totals of the regional 
centre responses and the rural responses, yes. 

PN17484  
Can you go to question 14?  I withdraw that;  I've misdirected you.  Let me direct 
you the right way:  paragraph 14, I'm sorry, of your first statement and I'm now 
going to ask you some questions about the free text questions?---Sure. 

PN17485  
So this is where - those questions in the survey where respondents could write 
their own answer to a question?---That's right. 

PN17486  
Yes.  You say in paragraph 14 that approximately 69.3 per cent of respondents 
indicated that the Sunday trading hours of their business are less than the trading 
hours of a weekday, yes?---Yes. 

PN17487  
There was no question, though, cast in those terms in the survey, was there?---No. 

PN17488  
No.  So how did you derive 69.3 per cent?---So I looked - there are two particular 
questions that I looked at in relation to that response.  The first was question 8, 
"What are your usual weekday trading hours?" 

PN17489  
Yes?---The second question was, "What are your usual Sunday trading hours?" 

PN17490  
Is that question 10?---Yes, sorry;  so question 8 and question 10. 

PN17491  
So you compared question 8 and question 10, did you?---That's correct. 

PN17492  
So question 8 is, "What are your usual weekday trading hours?"  Question 10, 
"What are your usual Sunday trading hours?  Leave blank if you don't open on 
Sunday"?---Yes. 

PN17493  
What was the denominator that you used to calculate 69.3 per cent?---So I used 
the total number of responses to the individual question as opposed to the total 
number of responses to the survey.  Is that - - - 
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SurveyMonkey there was an Excel document that had a column with the answers 
to question 8 and then a separate column with the answers to question 10 and you 
can use a formula in Excel to highlight cells that are different and so I used the 
formula to highlight the different cells of the two and then of the total responses to 
those two particular questions you can then determine the number of responses 
that are different from the cells in question 8 to the cells that are question 10. 

PN17495  
All right.  So does that mean that the 69.3 per cent to which you refer counted 
those who said that they did not open on a Sunday?---I think from memory it 
would have counted those. 

PN17496  
Yes?---If they had answered the question;  so if they had responded to question 8 
and had hours listed in question 8 then their hours on a Sunday would have been 
different and less than the hours on a weekday and so would have been included. 

PN17497  
They would have been included?---That's right. 

PN17498  
I see.  Now, at paragraph 16 of your statement you say that you've compared the 
hours given by respondents of public holiday trade in answer to question 14 
against the hours - I withdraw that.  As I understand what you've done in 
paragraph 16 is compare the hours of public trade given by respondents in answer 
to question 14 against the answers given at question 8 about the usual weekday 
trading hours?---So that was in relation to - sorry.  I'll just check the question. 

PN17499  
Certainly;  take your time?---Sorry, yes, that's correct.  So question 14 specifically 
asked for the individual public holidays and the hours traded on those days. 

PN17500  
Yes, compared that against question 8 - - -?---That's right. 

PN17501  
- - which is - yes, I see.  Now, you say in paragraph 16 that the majority of 
respondents indicated that public holiday trading hours were less than weekday 
trading hours?---That's correct. 

PN17502  
Now - well, how many respondents so indicated?---Well, so for New Year's Day 
73 per cent of respondents to that question had indicated that trading on New 
Year's Day was less than it was on a weekday. 

PN17503  
Excuse me, Ms Baxter.  I see.  So when you say the majority of respondents what 
you're in effect doing is summarising the detailed results set out in subparagraphs 
(a) through to (k)?---That's correct. 
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PN17504  
I see.  Thank you.  Could you just go to page 25.  The actual - seems to be 
missing. 

PN17505  
JUSTICE ROSS:  I think we're all missing, Mr Moore, page 23 and 24.  I don't 
have it in mine. 

PN17506  
MR MOORE:  I think - I don't seem to have pages 23 and 24. 

PN17507  
MR IZZO:  I've got some copies here.  I'm not sure why that's the case.  Is that the 
case for everyone on the bench?  I seem to have them in mine so I apologise for 
that.  What I can do, at least for the purposes of the questioning, is I can provide a 
copy to my friend and we can provide some copies to the associate to copy in due 
course if that's the easiest way to proceed?  I assume the witness has got 23 and 
24?---I have a copy, yes. 

PN17508  
It appears that the copies of the exhibit that we've made for today has it but the 
copy that was filed for some reason does not have it.  I'm not sure why. 

PN17509  
JUSTICE ROSS:  What do you want to do, Mr Moore?  I'm just thinking about 
the time and how much longer you might have and whether this is a central piece 
of - or you can sort of muddle on through. 

PN17510  
MR MOORE:  I think I can muddle along through it.  The document largely 
speaks for itself in terms of the way the witness has explained it.  Just bear with 
me a moment, your Honour.  I'll just get this right.  So if you could go to page 15 
of the - I think it's tab 3.  Have you got that?---Yes. 

PN17511  
That's question 14 in front of you there?---Yes. 

PN17512  
Yes.  "What are the hours you traded on the following public holidays in the past 
12 months?  Only enter hours if you traded on these days in the past 12 months."  
So that's recording that in relation to, for example, Good Friday 36.22 per cent 
traded hours in the last 12 months on Good Friday;  that's correct?---Yes, so what 
that reports is that 36.2 per cent of total respondents to the survey entered an 
answer for Good Friday. 

PN17513  
36.2 is 138 divided by 690, is it?---Yes. 
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It's not 138 divided by 381?  I think - - -?---Yes, sorry, I think that probably.  Yes, 
so that - yes. 

PN17515  
I think, in fact, wouldn't it be accurate that the percentage responses that are here 
set out are the percentage of those who answered this question?---Yes, sorry. 

PN17516  
So just on this Good Friday point, 36 per cent of those who answered the question 
said that in the last 12 months they traded on Good Friday.  Now if you turn back 
to para 16 of your statement.  Have you got that there?---Yes. 

PN17517  
You'll see that for Good Friday it's said that the percentage of respondents whose 
public holiday trading hours are less than weekday trading hours is, in relation to 
Good Friday at (c) 74.1 per cent.  So how did you calculate that 
percentage?---From memory, it was similar to what I had done for the previous 
question that you'd asked about the Sundays. 

PN17518  
Yes?---So again, when you export the data from Survey  Monkey to Excel which 
is what's contained behind tab 4, again I compared the answers that people had 
given to the two questions. 

PN17519  
So you compared the trading hours of those - those 138 people who said that in 
the last 12 months they've operated on Good Friday, you compared what they said 
was what their - those who identified that they had identified less than the trading 
- that they traded on public holidays less than their normal trading hours, is that 
right?---Sorry, could you ask the question again? 

PN17520  
It wasn't very well expressed, I apologise.  I am not - I'm struggling a little bit, I'm 
sorry Ms Baxter, to understand where these percentages in 16 have come from 
and what they represent.  Are you saying that the percentage of respondents 
whose public holiday trading hours are less than weekday trading hours is in the 
case of Good Friday 74 per cent.  So what's the numerical comparison you 
undertook to derive that?---From memory what I looked at was the base number 
was the number who had answered question 8. So if there was a value entered in 
question 8 - - - 

PN17521  
If there was, I'm sorry?---If there was a value entered in question 8, so a set of 
hours entered in question 8, then - - - 
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was different, was less - and I think I included hours that were zero, were different 
than what was counted on a weekday. 

PN17523  
Paragraph 18, well paragraph 17 you set out question 17 through to 20 and then 
you assert in paragraph 18 without providing any explanation certain percentages.  
So what calculations did you undertake to reach the conclusion that 62.5 per cent 
of respondents roster fewer employees on a Sunday than on a weekday?---So 
again, in relation to paragraph 18(a) of my statement. 

PN17524  
Yes?---I considered the answers that were given to question 17, which is how 
many employees do you ordinary roster for a weekday. 

PN17525  
Yes?---Compared with the answers to the people who would then answer question 
17, compared to the answers given to question 19, how many employees do you 
ordinary roster for a Sunday.  And if the answer to question 19 was fewer 
employees than the answer to question 17, that's what I recorded as the 16.5 per 
cent of respondents who roster fewer employees on a Sunday. 

PN17526  
In paragraph 19 and onwards, I won't be much longer if the Commission pleases, 
five minutes, I note the time.  Paragraph 19 onwards, you set out the results of the 
survey in relation to reasons for hours of trade and rostering.  Now the wages - 
you developed a number of categories which you've set out - seven categories 
which you set out at paragraph 20.  The wages/cost category in 20(a) included - 
you put into that category all of those responses in which, amongst other things, 
the word "costs" appeared.  Is that right?---That's correct. 

PN17527  
That would be so whether or not there was reference to wages.  Is that 
right?---(No audible reply) 

PN17528  
So if a survey respondent identified that the reason that they rostered certain hours 
or traded certain hours was costs, they would be put into the wages/costs 
category?---That's correct. 

PN17529  
To get put into that category, a respondent didn't need to identify wages?---They 
didn't - because it was free text question they could write whatever response they 
wanted to write, so they didn't need to necessarily write wages to be included in 
that category. 

PN17530  
No further questions. 
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RE-EXAMINATION BY MR IZZO [1.09 PM] 

PN17532  
MR IZZO:  Ms Baxter, you were asked a number of questions about your 
calculations in paragraph 16, paragraph 17 of your statement and how you arrived 
at certain percentages.  You recall that?---Yes. 

PN17533  
The information you relied upon to calculate these percentages, is that information 
that you filed together with your materials in these proceedings?---It is. So the 
responses to each of those questions, so question 8, 14, 17, 18, 19 and 20 are all 
set out in tab 4 of the exhibit to my statement. 

PN17534  
Thank you.  No further questions. 

PN17535  
JUSTICE ROSS:  Nothing further for the witness?  Thank you for your evidence, 
Ms Baxter.  You're excused?---Thank you. 

<THE WITNESS WITHDREW [1.10 PM] 

PN17536  
We'll adjourn until 2.40. 

LUNCHEON ADJOURNMENT [1.10 PM] 

RESUMED [2.41 PM] 

PN17537  
VICE PRESIDENT CATANZARITI:  Thank you, Mr Seck.  There are a number 
of housekeeping matters that have emerged, contrary to what I said earlier today, 
so we just need to see where we're going on these matters.  The first housekeeping 
matter is a minor one and that is the APESMA witness scheduled for 9.30 
tomorrow.  Due to the illness of the advocate the APESMA witness will not 
proceed at 9.30 tomorrow.  It is suggested, subject to them checking with their 
witness, because the witness didn't even know it was on tomorrow, that we slot 
that witness in on the 27th before Professor Altman.  Does that cause a problem? 

PN17538  
MR MOORE:  I don't think so, your Honour. 

PN17539  
VICE PRESIDENT CATANZARITI:  I don't imagine this - having read the 
statement of the APESMA witness I would imagine it would be very short. 

PN17540  
MR MOORE:  I'd imagine that's right. 

*** EMILY JANE BAXTER RXN MR IZZO 

PN17541  



MR SECK:  That doesn't create a problem for the Guild. 

PN17542  
VICE PRESIDENT CATANZARITI:  As I say, it's still subject to where 
APESMA sits and it may not proceed at all on that day.  The second matter is the 
Bench is trying to understand the length of cross-examination on Pezzullo.  At this 
stage of events, for a number of reasons, we'd prefer not to sit on Thursday of next 
week.  Have you any idea how long Pezzullo is likely to go? 

PN17543  
MR MOORE:  At the moment, as I recollect, your Honour, a day and a half is put 
aside for Pezzullo's cross-examination, as I recollect. 

PN17544  
VICE PRESIDENT CATANZARITI:  That's right. 

PN17545  
MR MOORE:  At the moment I'm not able to give an estimate less than that, 
having regard to the fact that there are two substantial reports that she authored. 

PN17546  
VICE PRESIDENT CATANZARITI:  It may be that the Bench forms a view that 
it's going to sit longer. 

PN17547  
MR MOORE:  It's going to sit longer on the - - - 

PN17548  
VICE PRESIDENT CATANZARITI:  On the Wednesday.  So you might want to 
just hone in on what needs to be cross-examined. 

PN17549  
MR MOORE:  Indeed I will, your Honour.  It might be that - it was reported to be 
that similar inquiries were raised by the Bench at the end of last week when I 
wasn't appearing, and I'm very mindful of that.  As we get towards the end of this 
week, if there's any confinement in my estimation of the cross-examination time, I 
will certainly notify the Bench and the parties as soon as possible.  I'm aware of 
the desire for that to happen, if your Honour pleases. 

PN17550  
VICE PRESIDENT CATANZARITI:  Thank you, Mr Moore.  There is some 
confusion about the objections to the notice to produce and the objections to 
expert evidence.  At the moment they were listed in a funny way, it seems, 
suggesting that they were both going to be dealt with Thursday of next week.  
Again, for a number of reasons that is not going to proceed at that time.  The only 
person missing with a relevant interest is Mr Dowling.  What is proposed to do is 
that tomorrow morning we bring both those matters on probably at 9 o'clock, 
because the APESMA witness is not proceeding and we have a discussion to see 
what actually is the situation in relation to both matters. 

PN17551  



As I understand it, in relation to the notice to produce on the experts there is very 
little left but there's still something left.  That's right, Mr Izzo? 

PN17552  
MR IZZO:  That's correct, your Honour.  There's two notices to produce, one in 
relation to Mirlink and the other I believe is in relation to Mr Oliver, and there 
were objections taken to both of those notices to produce. 

PN17553  
VICE PRESIDENT CATANZARITI:  Bear in mind we're going to - this includes 
the tranche for November as well, so we're not going to have a second crack at it.  
Anything to do with any witnesses of an expert nature has to be dealt with 
promptly.  If they're not resolved tomorrow morning, that is the notices to 
produce, we will convene the Bench to deal with those notices to produce.  
Probably that will be done next week on the Tuesday at 1.30, which was the 
original time to deal with the evidence. 

PN17554  
Now that brings me to the question of the objections to the expert evidence. 

PN17555  
MR MOORE:  Your Honour, on the notices to produce to the expert witnesses, as 
I understand and I'm sure Mr Izzo or other employer representatives will correct 
me if I'm wrong, but I don't understand there's any outstanding controversies in 
relation to NTPs served on the SDA.  Have I - - - 

PN17556  
MR IZZO:  I believe that's correct.  My understanding is that there's still some 
objection by United Voice but I'm not aware of any in respect of the SDA. 

PN17557  
VICE PRESIDENT CATANZARITI:  That's the narrow compass of it but it 
needs to be resolved, it's not going to continue indefinitely and we want to bring it 
to a head.  If you can't resolve it amongst the parties after having a discussion 
tomorrow morning, it will be listed for hearing Tuesday at 1.30.  Mr Izzo, is it 
only Mirlink and Oliver or is there going to be Pratley or somebody else still 
hanging around? 

PN17558  
MR IZZO:  In respect of notices to produce, that is all that I am aware of.  In 
respect of Pratley and my friends from AiG and the SDA might be in a better 
position to explain but my understanding is that there are no present objections in 
relation to Pratley but that the position in relation to that has been reserved.  
Perhaps the SDA can explain the position with regard to Pratley. 

PN17559  
MS FORSYTH:  Yes, your Honour, we do reserve our rights with respect to 
objections that we may need to make with respect to Pratley. 

PN17560  



VICE PRESIDENT CATANZARITI:  Well they're going to be dealt with 
tomorrow morning for conference and they're going to be dealt with finally 
Tuesday at 1.30 next week.  So we're not dragging it past next Tuesday. 

PN17561  
MS FORSYTH:  We'll look at it tonight, your Honour.  Other than that, there is 
only our interest in the AiG's objection with respect to the Mirlink evidence. 

PN17562  
VICE PRESIDENT CATANZARITI:  Yes. 

PN17563  
MS FORSYTH:  Obviously our interest in that regard is in relation to the Fast 
Food Industry Award. 

PN17564  
VICE PRESIDENT CATANZARITI:  Yes, I understand. 

PN17565  
MS FORSYTH:  There is one outstanding objection in relation to McDonald and 
Charlesworth, the expert - joint expert report from AHA and co, that Meridian 
Lawyers is pressing, I understand. 

PN17566  
VICE PRESIDENT CATANZARITI:  Yes, well they're not going to get past 
Wednesday of next week.  That's going to be the cut off. 

PN17567  
MS FORSYTH:  I understand. 

PN17568  
VICE PRESIDENT CATANZARITI:  What we will do is we will list - if the 
matter's not resolved, we'll list them for hearing Wednesday morning at 8.30.  
Yes, we really want tomorrow morning and if somebody could convey that to Mr 
Dowling as well, an exhaustive list of what actually is left so that the Bench is 
clear and this thing can just keep on moving, as to what really we're going to have 
objections about both in relation to the notices to produce and in expert evidence.  
We remind all parties that they should look at the way we've dealt with objections 
to date, and there's probably little joy in pressing academic objections in this 
hearing.  So some pragmatism has to occur and I draw that attention to you 
specifically Mr Seck amongst others to make sure that you actively engage. 

PN17569  
MR SECK:  I understand, your Honour, I think there's only one objection left 
from the Guild's point of view. 

PN17570  
VICE PRESIDENT CATANZARITI:  Yes, well if they're not resolved then 
there'll be a hearing on Wednesday morning next week. 

PN17571  



MR MOORE:  Your Honour, I will make it my business to relay to Mr Dowling 
or Ms Bourke. 

PN17572  
VICE PRESIDENT CATANZARITI:  I understand Ms Bourke's away. 

PN17573  
MR MOORE:  Mr Dowling then, at the end of today and the - we will endeavour - 
what we will do is ensure that there is a list of the outstanding issues so that 
there's clarity as to what the outstanding issues are on NTPs and objections to 
evidence. 

PN17574  
VICE PRESIDENT CATANZARITI:  They're the housekeeping matters from the 
Bench.  Is there any other housekeeping matters that the parties have?  Yes, Mr 
Gotting? 

PN17575  
MR GOTTING:  Can I raise two matters.  First, in terms of the objections to the 
evidence of Dr Mirlink, Ai Group filed a document on 16 October which 
hopefully has the effect of confining the issues and I just wanted to make sure that 
that single page document - - - 

PN17576  
VICE PRESIDENT CATANZARITI:  Yes, we have that but I'm inviting you to 
reconsider it. 

PN17577  
MR GOTTING:  Thank you. 

PN17578  
VICE PRESIDENT CATANZARITI:  At least from my part. 

PN17579  
MR GOTTING:  Secondly, we understand some documents have been produced 
to the Commission by Dr McDonald and at present my instructing solicitors are 
having some difficulties in obtaining access to the documents that have been 
produced, and I was hoping to inquire as to the most appropriate way in which we 
might - that is the Australian Industry Group might obtain access to those 
documents.  Apparently they have not been placed on the A Mod website. 

PN17580  
VICE PRESIDENT CATANZARITI:  We'll make some inquiries as to why that 
is the case. 

PN17581  
MR GOTTING:  Thank you. 

PN17582  
VICE PRESIDENT CATANZARITI:  And the RMIT stuff, I gather that - and 
there's a confidentiality order that I've made in relation to those so that you should 
have access to the underlying material for the RMIT. 



PN17583  
DEPUTY PRESIDENT ASBURY:  Sorry, Mr Gotting, who was this that you said 
- - - 

PN17584  
MR GOTTING:  Dr McDonald, I said, your Honour, yes. 

PN17585  
DEPUTY PRESIDENT ASBURY:  Dr McDonald.  Thank you. 

PN17586  
MR GOTTING:  It may be that Dr McDonald produced some material with Prof 
Charlesworth, but alternatively it may be that Dr McDonald produced the material 
alone. 

PN17587  
DEPUTY PRESIDENT ASBURY:  Okay. 

PN17588  
VICE PRESIDENT CATANZARITI:  Just by the way, where is Dr McDonald 
from? 

PN17589  
MR MOORE:  RMIT. 

PN17590  
MR GOTTING:  I think it's RMIT. 

PN17591  
VICE PRESIDENT CATANZARITI:  I think that may be the answer, that I've 
placed a confidentiality order - - - 

PN17592  
MR MOORE:  I think that's so. 

PN17593  
VICE PRESIDENT CATANZARITI:  In relation to that material. 

PN17594  
MR MOORE:  We wouldn't have expected it to be on the web site. 

PN17595  
VICE PRESIDENT CATANZARITI:  That's why it's on the web site. 

PN17596  
MR GOTTING:  Well, in those circumstances, can we determine some other 
means for us to access - - - 

PN17597  
VICE PRESIDENT CATANZARITI:  You will get access to it. 

PN17598  



MR GOTTING:  - - - or my instructing solicitor to access it? 

PN17599  
VICE PRESIDENT CATANZARITI:  Yes. 

PN17600  
MR MOORE:  While we're dealing with housekeeping, there is another issue that 
exists, which is the resolution of the privilege controversies. 

PN17601  
VICE PRESIDENT CATANZARITI:  That's before Johns C. 

PN17602  
MR MOORE:  Yes.  I just raise that, just in case it had slipped your Honour's 
mind.  I don't know where that stands. 

PN17603  
VICE PRESIDENT CATANZARITI:  Has he not listed that matter?  I spoke to 
Johns C last week. 

PN17604  
MR MOORE:  As we understand it, he's considering the material. 

PN17605  
VICE PRESIDENT CATANZARITI:  Okay.  So he has reserved. 

PN17606  
MR MOORE:  In effect. 

PN17607  
VICE PRESIDENT CATANZARITI:  In effect.  All right.  I will have the next 
witness, then. 

PN17608  
MR MOORE:  I think I get to call the witness.  I call Ms . 

PN17609  
, are you in the witness box in South Australia? 

PN17610  
:  Yes, I am. 

PN17611  
MR MOORE:  Can you hear me? 

PN17612  
:  I can. 

PN17613  
MR MOORE:  I'm Stephen Moore.  I'm barrister for the SDA.  , could 
you please tell the Commission your full name and address. 



PN17614  
:  May name is .  I'm at (address supplied). 

PN17615  
MR MOORE:  Thank you.  Can you please tell the Commission your occupation. 

PN17616  
MS :  I am a pharmacy assistant. 

PN17617  
MR MOORE:  Thank you.  Ms , have you prepared a witness statement 
for this proceeding? 

PN17618  
MS :  Yes, I have. 

PN17619  
VICE PRESIDENT CATANZARITI:  We haven't sworn her in yet. 

PN17620  
MR MOORE:  Out of practice, I think.  A bit rusty.  In the interests of efficiency.  
Just excuse me for a moment, Ms   I think the associate needs to speak 
with you. 

PN17621  
THE ASSOCIATE:  Ms , could you please state your full name and 
address. 

PN17622  
MS :  It's  (address supplied). 

< , AFFIRMED [2.56 PM] 

EXAMINATION-IN-CHIEF BY MR MOORE [2.56 PM] 

PN17623  
MR MOORE:  , your address is (address suppled)?---That's correct. 

PN17624  
And you're a pharmacy assistant?---I am. 

PN17625  
And have you prepared a witness statement for use in this proceeding?---Yes, I 
have. 

PN17626  
Is that witness statement - have you got that in the witness box with you?---I have, 
yes. 

***  XN MR MOORE 

PN17627  



Is that dated on the second page, 5 October 2015?---It is. 

PN17628  
And it's comprised of eight numbered paragraphs?---It is, yes. 

PN17629  
Have you read that recently, Ms ?---Yes. 

PN17630  
Are there any changes or corrections you wish to make to it?---No. 

PN17631  
Is its contents true and correct?---Yes. 

PN17632  
Thank you, Ms   I read the witness statement. 

PN17633  
JUSTICE ROSS:  I take it the objections have all been resolved in relation to - - - 

PN17634  
MR MOORE:  There were no objections in relation to this one. 

PN17635  
JUSTICE ROSS:  SDA15. 

EXHIBIT #SDA15 WITNESS STATEMENT OF  
DATED 05/10/2015 

CROSS-EXAMINATION BY MR SECK [2.57 PM] 

PN17636  
MR SECK:  Is it ?  Can I just get the pronunciation correct?  Is it 

?---Either will be fine. 

PN17637  
Ms  my name is Michael Seck.  I'm the counsel for the Pharmacy Guild 
of Australia.  I'm in Sydney at the moment.  I'm just about to ask you a few 
questions?---Certainly. 

PN17638  
Ms , I see from your statement that you currently work at  

 in   That's correct?---That is correct. 

PN17639  
Have you always worked at  for  or have you 
worked at other pharmacies during your employment?---I have worked in a 
pharmacy in  in the country, for  for four years; and 
for 24 years with  in  and  

***  XXN MR SECK 



PN17640  
How long have you been working at the  pharmacy, Ms r?---The 

 pharmacy transferred to , and I've been working in those two 
pharmacies for 24 years. 

PN17641  
For those of us who do not come from South Australia, Ms , I understand 
that  is a suburb of Adelaide.  That's correct?---That is correct, yes. 

PN17642  
It's in Adelaide?---Correct. 

PN17643  
And you reside in , which is also a suburb of  Adelaide.  Is that 
right?---Correct. 

PN17644  
And the distance between and  is about 32 kilometres.  Would 
that be roughly correct?---That would be correct, yes. 

PN17645  
Do you drive to work every day?---Yes. 

PN17646  
And that's about a 35 minute drive?---Yes. 

PN17647  
Ms , you've set out in your statement your current weekly roster - four-
weekly roster - in paragraph 3.  How long has that roster been in 
place?---Approximately a year. 

PN17648  
And have you always worked as a part-time pharmacy assistant at  

---No.  I have done full-time over the years, but am part-time now. 

PN17649  
When did you move from full-time part-time?---Approximately 15 years. 

PN17650  
And have you roughly worked, on average, 25 hours per week for that 
duration?---Yes. 

PN17651  
Have you generally worked on a Sunday for part of the roster during the time 
you've worked part-time at Can you repeat that? 

PN17652  
Sorry.  Have you generally worked on a Sunday during your employment as a 
part-time pharmacy assistant - - -?---Yes. 

***  XXN MR SECK 



PN17653  
- - - with   And has that been every Sunday?---Not every 
Sunday. 

PN17654  
Is it similar to the roster which is set out in paragraph 3, alternate Sundays?---I 
have changed probably a year ago from three Sundays to now two Sundays per 
month. 

PN17655  
Did you have a choice as to the days that you work under your part-time 
roster?---Yes. 

PN17656  
So you could nominate the days that you wish to work under your roster.  That's 
correct?---Not completely correct.  We could say when we would like to work or 
when we didn't want to work. 

PN17657  
And when you generally nominated particular days that you wanted to work, 
would that be the days that you would work, generally speaking?---Not 
necessarily, no. 

PN17658  
Did you nominate Sunday as the day that you wished to work?---Yes. 

PN17659  
So that was voluntary, that you worked on Sundays.  That's correct?---Yes. 

PN17660  
I gather from your statement, Ms , that you're in semi-retirement.  Would 
that be correct?---No. 

PN17661  
You consider yourself still part of the workforce on a regular basis?---Yes. 

PN17662  
Would it be true that you've sought to structure your hours under your rosters to 
suit your personal circumstances?---To a certain extent, yes. 

PN17663  
When you say "to a certain extent", what personal circumstances did you take into 
account in seeking to nominate particular days to work under the roster?---I need 
to have enough money to live, so I need to work hours which bring me more 
income, so that I don't have to be on my feet for too many hours in the day.  As a 
60-year-old, you do tend to suffer with your legs, on your legs all day, so I need to 
choose working hours that will make the most income. 

***  XXN MR SECK 
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And have you also chosen working hours to allow yourself to look after your four 
grandchildren?---Yes. 

PN17665  
In paragraph 1 of your witness statement, Ms  you say you have two sons 
and you're a grandmother to four grandchildren?---Yes. 

PN17666  
Are they all in the Adelaide area?---In  - in the  and in the 
Adelaide area, yes. 

PN17667  
Okay.  And you do see your grandchildren and your family on a regular 
basis?---Not as much as I would like to. 

PN17668  
Would that be because your family are busy people as well?---My family 
generally celebrate things on weekends, which sometimes I can't do with them 
because of my working. 

PN17669  
Would it be also - you said beforehand, Ms , that you nominated working 
on Sundays.  Did you also nominate to your employer that you wished to work on 
Saturdays?---No. 

PN17670  
You also look after two of your grandchildren on Tuesdays?---Yes. 

PN17671  
That's correct?---Yes. 

PN17672  
Is that to help one of your sons in terms of babysitting?---Correct. 

PN17673  
So you would have nominated to  at one time your preference 
not to work on the Tuesday?---Yes. 

PN17674  
And that suited your particular personal circumstances.  That's correct?---Yes. 

PN17675  
You say in paragraph 5 of your statement, Ms , that you do not actively 
seek to work more hours.  Do you see that?---Yes. 

PN17676  
If you wanted to, you could seek to work more hours, and those hours would be 
given to you at the pharmacy.  Would that be correct?---Not necessarily. 

***  XXN MR SECK 
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Have you sought to work more hours pharmacy?---No. 

PN17678  
And that's because the current number of hours suits your current health 
circumstances, because it's harder to cope on your feet.  That's right?---That's 
correct, yes. 

PN17679  
And you can't generally work more than 29 and a half hours per week.  Would 
that be correct?---Because of my health conditions, you're implying, or - - - 

PN17680  
Is that right?  Yes.  Is that right?---Well, I have to help out at times when people 
are sick or they need an extra hour out of me if someone has to leave sick, so I 
may work more than that at some times, but I don't necessarily want to do that 
personally. 

PN17681  
What would be the maximum number of hours you've worked during any one 
week, Ms ?---Are we talking over the 25 years or - - - 

PN17682  
Let's say since you've moved part-time?---I probably would have done an extra 
seven and a half hours. 

PN17683  
So just looking at week 1 and 3 under the roster at paragraph 3 of your statement, 
would it be fair to say that if you worked an additional seven to seven and a half 
hours, you had worked just below 38 hours a week some weeks?---Yes. 

PN17684  
Okay.  Now, during the days that you have off, and looking at your roster, you 
generally have Tuesdays, Wednesdays and Thursdays off?---Yes. 

PN17685  
Do you see friends during that period?---Yes. 

PN17686  
Do you engage in any other activities during Tuesday, Wednesday and Thursday 
on a regular basis?---Housework; just general maintenance and resting. 

PN17687  
Do you regularly catch up with members of the neighbourhood or your family 
members?---Yes. 

PN17688  
And you do that during those days, Tuesday to Thursday?---Generally not the 
working family, because they're generally working during the week, but retired 
friends, people like that, yes. 

***  XXN MR SECK 



PN17689  
And would be correct that the majority of your group of friends are retired or 
semi-retired?---No. 

PN17690  
Some of them - would a majority of them be semi-retired or retired?---Yes. 

PN17691  
And so you would be able to see them between Tuesday and Thursday.  
Correct?---Yes. 

PN17692  
You said earlier on, Ms , that you structured your hours so that you could 
actually maximise your income whilst minimising the amount of time you 
worked.  Do you recall giving that answer?---Yes. 

PN17693  
So what I understand you're saying is that you seek to work on weekends because 
the rates are higher and you can work less.  Would that be correct?---And also 
with a marriage breakdown I had to make a living and do it the best way I could, 
yes. 

PN17694  
Now, I understand from paragraph 7 of your statement what you're saying is that 
the income that you currently earn is only enough to cover the basics for living on 
a day to day - on a week to week basis.  That's correct?---Yes, that's correct. 

PN17695  
But it's correct that you could work more hours if you wanted to.  That's 
right?---My - probably health would not let me do that, I don't think. 

PN17696  
Now, you have produced, Ms , in answer to an order for production, a 
number of recent invoices for the basics that you've identified in paragraph 7 of 
your statement.  That's correct?---That's correct, yes. 

PN17697  
I just wanted to take you to those documents.  Can I ask the witness be shown 
those documents, and might I ask that the bench is applied with a copy of those 
documents.  I understand that they have been printed out.  It's a document with the 
first page (indistinct).  Do you have that in front of you, Ms ?---I do, yes. 

PN17698  
Can I confirm that the bench and my learned friend Mr Moore has a copy? 

PN17699  
VICE PRESIDENT CATANZARITI:  We're getting it now, Mr Seck. 

PN17700  
MR SECK:  May it please.  I might just press on, if that's appropriate. 

***  XXN MR SECK 



PN17701  
VICE PRESIDENT CATANZARITI:  Yes.  You've been given three documents.  
One is the map, one is SA Water and one is a document headed Find the Walk. 

PN17702  
MR SECK:  Your Honour, what I'm taking Ms  to at the moment is the 
bunch of documents headed SA Water.  Ms , do you have that bundle of 
documents in front of you at the moment?---I do. 

PN17703  
Can you just confirm, by just looking at them, that those are the documents that 
you produced to the Fair Work Commission in response to an order for 
production?---Yes. 

PN17704  
I just wanted to confirm these invoices Ms because you assert that these 
are your basic expenses.  The water invoice that's on a quarterly basis, that's 
correct?---That's correct yes. 

PN17705  
Just going to page 3, the energy invoice is also on a quarterly basis, that's 
correct?---yes. 

PN17706  
The first one is Alinta Energy, which is gas, that's right?---Yes. 

PN17707  
Then page 5, is the invoice for your electricity which is also on a quarterly basis, 
that's correct?---Yes. 

PN17708  
Go to page 7, which is your emergency services levy.  Just looking at that, that's 
on a yearly basis, that's right?---Correct.  Then go to page 8, your strata 
management bill.  That is on a quarterly basis, is that so?---Yes, that's correct. 

PN17709  
Turn over the page at page 9, your car registration, that is on an annual 
basis?---Correct, I do pay quarterly for that. 

PN17710  
So I understand Ms  the amount which is nominated on page 10 it looks 
like you paid it at Australia Post, is that a quarterly amount?---That's a quarterly 
amount. 

PN17711  
Is that the figure of $278.56?---No.  It's $184. 

PN17712  
Turn over the page to page 11.  That's your Council rates notice.  That's the 
amount of $1,191.15 is an annual amount, is that right?---Correct. 

***   XXN MR SECK 



PN17713  
Then below that, those are quarterly amounts?---Yes. 

PN17714  
If you go then to the Telstra invoice on page 13, the amount of $94.56 that's a 
monthly amount, that's right?---That's correct. 

PN17715  
Turn over the page to page 15.  You have a notice for your road service fees.  
That's an annual amount of $140, is that so?---Correct. 

PN17716  
Then go over the page to page 17, your comprehensive motor insurance that is an 
annual amount of $327.46, that's correct?---Correct. 

PN17717  
Then go over the page to page 19. That's your annual car service, is that right of 
$250?---It's not annual, it's actually at certain kilometres I get that done. 

PN17718  
Right.  In your experience, how often do you have your car serviced?---Probably 
twice a year. 

PN17719  
Go to page 21.  That's for your glasses, as I understand it, that's right?---Correct. 

PN17720  
How often do you go to the optometrist to get refitted for new frames?---Probably 
twice yearly. 

PN17721  
Just looking at that, that looks like you got sunglasses as well, is that right Ms 

?---No, that's prescription sunglasses that one. 

PN17722  
Go over the page to page 22.  That's a dental bill of $375.  How often do you go to 
the dentist?---Probably twice a year. 

PN17723  
Then turning over the page to Tyrepower which is changing your tyres $210.  
How often do you change your tyres?---That would probably be twice a year too. 

PN17724  
Twice a year?---Yes. 

PN17725  
I understand looking at it, that's just balancing and alignment is that right?---That's 
correct, yes.  No, actually sorry, that's two new tyres that one.  I've just had a 
balance which cost me $30, so those sort of invoices are not in there. 
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PN17726  
You're not going to be changing your tyres twice a year, are you?---Well I 
actually get my tyres swapped, two tyres, so probably that would be twice a year 
for two tyres. 

PN17727  
I understand.  Do you own or rent Ms ?---I own. 

PN17728  
That's full paid off, your house?---Sorry? 

PN17729  
Is your house fully paid?---Yes. 

PN17730  
Just looking at the amount set out in paragraph 7 of your statement, is the only 
other regular expenses you have groceries?---I have medical fees.  I'm on 
medications monthly.  I take vitamins as well to keep myself healthy for work.  
Probably medications and vitamins you're probably looking at $50 a fortnight. 

PN17731  
How much is your groceries on a fortnightly basis?---Probably about $200. 

PN17732  
Can I take you to your pay records, Ms ?  Can you go to page 25.  I take it 
what's happened here is that you've printed off your pay history, is that right?---I 
have, yes.  I think I have two payslips plus - - - 

PN17733  
Your employee self-service pay history, is that right?---Yes. 

PN17734  
Looking at page 24, that covers 19 March to 25 June 2015 and then turning over 
the page, I think those set out the pays to present, just looking at the pay date at 
the bottom, I think that takes us to 8 October 2015, that's right?---Correct. 

PN17735  
I see there that just in recent times, just using an example of pay run number 905 
for 24 September 2015, your gross pay is $801.28, that's right?  Is that correct Ms 

, do you see that?---$902. 

PN17736  
So $905?---$902 did you say, $905. 

PN17737  
I think $902 is the same, but do you see that, $905?---Yes, that's correct. 

PN17738  
That pay there is for weeks 1 and 3 under the roster, that's right isn't it, where 
you're working 29.5 hours per week on average?---That would be correct, yes. 
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PN17739  
Just looking at the amounts in the alternate weeks, they seem to vary, do you see 
that?---Yes, some of those would have been with holiday pay and extra hours 
perhaps on other weeks, I think. 

PN17740  
On average, if we took the period from 2 July onwards, that would be on average, 
if we look at a fortnightly or monthly basis, that would fairly set out the pay that 
you generally receive during your employment.  Would that be correct?---Yes, 
that's correct. 

PN17741  
If you then go to your payslips Ms , just using the page numbers at the 
bottom, I might work backwards.  Can you go to the last page which is page 29.  I 
think this is your most recent pay slip that you provided.  I just want to understand 
what your payslip says.  Do you have page 29 in front of you?---I do, yes. 

PN17742  
This is for the pay period 903 7 September to 13 September.  Do you have 
that?---Yes. 

PN17743  
Just looking at the components.  You've got normal, I understand that's your base 
salary, that's right?---That's correct. 

PN17744  
Just explain to me what S-Health is, to the best of your knowledge is?---S-Health 
is for the training I have done. I'm a Cert II Certificate Pharmacy Assistant and 
that's the extra you get for that certificate I have. 

PN17745  
Right, because you've got a certificate you get an extra loading or an extra 
amount, is that right?---Yes, that's correct. 

PN17746  
Just looking below that, where it says 25 percent P and 100 percent P, your 
understanding is that that's the penalty rates you're receiving?---That's correct. 

PN17747  
Then go down to the amounts below which appear to be deductions, I gather 
where it says STA, those are your union dues?---Correct. 

PN17748  
Then if you go below that where it says Rest AT, what is that?---That is I put $20 
more towards my superannuation each week. 

PN17749  
That's a voluntary contribution, is that right?---Voluntary contribution, yes. 
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Your compulsory contributions are set out in Resco below isn't it?---Correct. 

PN17751  
Can you go back a page to page 28, you'll see the components again.  There's an 
additional one which wasn't on page 29 which says Trans allowance.  Is that 
transport allowance to the best of your knowledge?---Yes I may have travelled 
somewhere and got paid an allowance for travelling while working. 

PN17752  
Do you travel from time to time in your job?---Occasionally if I travel from - I 
can't recall this because this is back in June but I may have worked at another 
store, perhaps for half a day or I may have travelled from one shop to another. 

PN17753  
Go to page 27, Ms which sets out your payslip dated 31 May.  There's 
one more item there that I haven't identified previously called SP loading.  Do you 
see that?---AL loading, no? 

PN17754  
Below that?---SP? 

PN17755  
I'm assuming AL loading is annual leave loading?---Correct. 

PN17756  
Do you know what SP loading is?  Is it some kind of special loading?---No, I'm 
sorry I can't help you with that, I'm not sure. 

PN17757  
You see it's a not insignificant amount of $94.11 for that pay period.  Do you get 
loadings on a regular basis?---No.  I'm not sure of that, sorry. 

PN17758  
Ms , I've done a very rough calculation and this is by no means accurate, 
but looking at the invoices that you've provided and trying to work out on average 
how much that would - I've got about somewhere between $170 to $180 per 
week.  Would that accord with your basic understanding of those expenses on a 
weekly basis, once you look at the entirety of the year? 

PN17759  
VICE PRESIDENT CATANZARITI:  Ms  don't answer the question, 
there's an objection coming from Mr Moore. 

PN17760  
MR MOORE:  I just have an objection.  My friend phrased the question words to 
the effect that his estimate was by no means accurate, so the witness is being 
asked a question in relation to an estimate which the examiner says inaccurate. 
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Let me rephrase it.  My estimate, and it's not precise, is that your expenses set out 
in your invoices that you provided is between $170 to $180 per week.  Does that 
accord with your understanding Ms ?---My overall general expenses 
you're talking? 

PN17762  
I'm just talking about the expenses which are recorded in the invoices?---I see.  
Yes, I would be happy with that, yes. 

PN17763  
Looking at your fortnightly pay, given that you're on a roster which alternates, 
would it be fair to say your salary on a weekly basis is about $585 per week 
net?---Yes. 

PN17764  
If you take into account groceries of about $200 and medication, I think you said 
about $50 a fortnight, would you agree that there's still money left over?---Are we 
talking about petrol and all those other things as well added onto that? 

PN17765  
Okay, but you do have money left over during the week, that's right, Ms 

?---I might have a little bit for entertainment, yes, but not a lot. 

PN17766  
You say that in your paragraph 7 of your statement you cannot afford private 
health cover or contents insurance.  Do you see that?---Yes, I do, yes. 

PN17767  
Have you made enquiries as to the cost of private health cover?---Yes. 

PN17768  
Have you made enquiries as to the cost of contents insurance?---Not specifically, 
no. 

PN17769  
When you say you cannot afford contents insurance, you're not sure are you, 
because you haven't made enquiries about that?---I'm pretty sure I couldn't afford 
it, no. 

PN17770  
Well you can't be sure because you haven't made that assessment, have you?---No. 

PN17771  
When you've made enquiries about the cost of private health cover, would it be 
correct to say it's around $50 to $60 per week?---Depend on what cover you're 
after, yes. 
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I want to put to you some numbers Ms .  Let's just assume this correct, 
you can get health insurance from between $40 to $60 per fortnight if you're over 
the age of 60, would that be correct?---I'm not sure. 

PN17773  
I want to put to you Ms  that you can actually afford, based on your salary, 
to get private health cover.  That's correct, isn't it?---I'm not sure. 

PN17774  
You've simply put a statement in paragraph 7 of your witness statement saying 
you cannot afford private health cover or contents insurance, without verifying it.  
That's correct, isn't it?---Yes. 

PN17775  
Now Ms , I want to ask you about lastly paragraph 8 of your statement.  
You say in paragraph 8 that you miss out on Sundays because, amongst other 
things, you'd like to participate in a walking club, that's right?---That would be 
good, yes. 

PN17776  
Have you made inquiries as to when that walking club has events?---Not recently, 
no.  It hasn't been worth it because they always meet on a Sunday or the weekend. 

PN17777  
When you say they always meet on a Sunday or on a weekend, how did you 
ascertain that?---Through the local walking group. 

PN17778  
I want to take you to some documents, Ms , so you should now be 
presented with a second set of documents, which is headed "Walking Heart 
Foundation". 

PN17779  
VICE PRESIDENT CATANZARITI:  Are you going to tender that first 
document, Mr Seck? 

PN17780  
MR SECK:  I should, your Honour, yes.  Can I tender the first document? 

PN17781  
VICE PRESIDENT CATANZARITI:  Yes, that will be PG26.  Any objection? 

PN17782  
MR SECK:  May it please. 

EXHIBIT #PG26 SA WATER BUNDLE OF DOCUMENTS 

PN17783  
Ms , what I've given you here is a bundle of documents.  Do you see the 
page numbers in the bottom right-hand corner?---Yes. 
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PN17784  
The first document there is a printout from the website called Heart Foundation 
Walking and you can see the link at the bottom.  Can I take you to page 4.  What 
this page - I assume this page shows walking groups for the local area.  Do you 
see page 4 at the top there's " "?---Yes, I do know of this 
group, yes. 

PN17785  
Had you made inquiries as to when they conducted the - - -?---I haven't made 
inquiries with that group, no. 

PN17786  
It'd be correct - you see it says "Wednesday 9.30 am"?---Yes, I do, yes. 

PN17787  
You could attend that walk if it was conducted on Wednesday, 9.30 am - - -?---I 
like to go to my yoga class at that time.  That's the only problem. 

PN17788  
So do you have a regular yoga class on Wednesday mornings?---That's correct. 

PN17789  
If you can't do the , you could go to some other local suburb 
close by.  You agree?---Yes. 

PN17790  
If you go to page 2, do you see that there is a number of walks located in 

?  Do you see that?---I do, yes. 

PN17791  
Now , how far a drive is that from your - from ?---About 15 
minutes. 

PN17792  
You could do the walk on Friday morning, 10 am, for JYC walkers, that's 
right?---Yes, yes, that sounds good. 

PN17793  
You could do one on Thursday for  couldn't you?---I 
could, yes. 

PN17794  
Now I won't read out all of them to you but there are - working on Sunday doesn't 
prevent you, does it, from participating in walking groups.  Would you agree with 
that?---No, it doesn't but the Sunday group is a very good one and, you know, it's 
one I would have liked to have done. 
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You also say that you may miss out on attending local agriculture shows in 
paragraph 8.  Is the local agriculture show for the ?---That's 
correct. 

PN17796  
I want to take you to page 6 of that bundle.  Do you see where it says  

, dates 2015 and 2016, Ms ?---I do. 

PN17797  
Now I want you to assume that 29 and 30 August - sorry, I put to you that 29, 30 
August 2015 was a Saturday and Sunday.  Do you agree with that?---Yes. 

PN17798  
Given that you work on alternate weeks, you could have worked - if you worked 
on a Sunday, you could have gone on a Saturday.  That's correct, isn't it?---It 
depends which week it was. 

PN17799  
2016 says 27 and 28 August.  I want you to assume that's a Saturday and Sunday. 
Depending on which week, you could actually go to the Show, that's 
correct isn't it?---One week and I do 12.30 to 9 on a Saturday and Sunday, so I'm 
not sure what week it was.  On the other week I could have, yes. 

PN17800  
You can actually go on Sunday morning, that's correct isn't it, Ms ?---I 
start at 12.30, I have to leave for work an hour - 45 minutes before I start, so it 
really, you know, doesn't leave a lot of time in the morning. 

PN17801  
What you're really doing is making a choice to work on Sundays because of the 
high penalty rates, that's a choice you make - - -?---Yes, yes, I do, yes. 

PN17802  
That's not a choice forced upon you, is it?---No, it's not a choice forced upon me, 
no. 

PN17803  
You also say that you can't attend markets.  Are you talking about fresh food 
markets?---Just any market really.  It could be any market.  I'm not talking about 
any specific market. 

PN17804  
Go to page 7.  You'll see that it's a list for fresh food markets for the City of 
Playford.  Do you see there it has a whole lot of - there's a market in  

 on a Wednesday?  Do you see that?---Yes. 

PN17805  
 is just a suburb away from , that's right?---That's correct. 
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You could attend that market, that's correct?---Definitely. 

PN17807  
If you weren't working on a Saturday, you could attend the Saturday markets 
identified there.  That's right, isn't it?---Yes, yes. 

PN17808  
Go to page 15.  Do you see it says the  Poultry and Veg Markets?---Yes. 

PN17809  
Are you aware of those markets?---No. 

PN17810  
Do you see it says Wednesday 9 am?---(No audible reply) 

PN17811  
Yes?---Yes. 

PN17812  
You could attend those markets if you wished?---Yes. 

PN17813  
If you turn over the page to page 16, do you see it says  Market?---Correct. 

PN17814  
Are you aware of the  Markets?---(No audible reply) 

PN17815  
Where are the  Markets?---No, not really, no. 

PN17816  
Have you made inquiries about the markets in the local area?---No. 

PN17817  
So when you say you couldn't attend markets, wouldn't it be the first thing to do to 
work out which markets you could in fact attend during days you had off?---What 
was that again? 

PN17818  
Given that you say that you can't attend at markets on Sundays, wouldn't it make 
sense for you to work out the market you could attend when you had your days off 
from work?---Well I'm not particularly saying local markets here either. 

PN17819  
What other markets are you referring to, Ms ?---They have special 
markets in the city and things like that on the weekends. 

PN17820  
You would agree that there are markets all over town which are not necessarily on 
a Sunday but which are also on weekdays?---Yes. 
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PN17821  
That's correct, isn't it?---Yes, that's correct. 

PN17822  
You can attend those markets during the days you have off.  That's right, isn't 
it?---Yes, it is. 

PN17823  
Working on Sundays does not stop you from going to markets at all, does 
it?---No. 

PN17824  
What I want to put to you, Ms , is that you've set out in your statement 
what you say are inconveniences associated with working on Sundays when in 
fact they're not true inconveniences because you could do these on other days.  
That's right, isn't it?---Well I'm talking about grandchildren's birthdays and things 
like that.  That's what's the hardest part really. 

PN17825  
But the other parts where you talk about walking clubs, agriculture shows and 
markets, they're not really genuine things that you're denied from doing are 
they?---I think they do - not having weekends off do deny me those things. 

PN17826  
Now Ms , you're entitled to annual leave, that's right?---That's correct. 

PN17827  
If you wanted to take a day off to attend your grandchild's birthday party, you 
could do that.  That's right?---Not particularly, no. 

PN17828  
You could apply for annual leave couldn't you?---No, not necessarily, no. 

PN17829  
Do you know your entitlements under the Fair Work Act to apply to take annual 
leave?---If we cannot have someone take our place to have a day off, who is a 
regular and not a casual, we cannot have a day off on the weekend. 

PN17830  
Have you ever applied for a day of annual leave which you've been denied to take 
when you wanted to go to another event, such as your grandchild's birthday 
party?---Yes. 

PN17831  
You lodged an annual leave application and that was refused by  

 that's right?  Is that what you're saying?---By supervisor, yes, that 
happens. 

PN17832  
Did you ever contest it and say that was unreasonable?---No. 
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PN17833  
You know you could contest it couldn't you?---I probably could. 

PN17834  
You're represented by the SDA, that's right?---Only just recently, yes. 

PN17835  
You could raise it with the SDA, that's right, and they could take it up on your 
behalf?---Yes. 

PN17836  
No further questions. 

PN17837  
VICE PRESIDENT CATANZARITI:  Are you tendering that last document, Mr 
Seck? 

PN17838  
MR SECK:  I am, your Honour, sorry.  I tender the Walking Heart Foundation set 
of documents. 

PN17839  
VICE PRESIDENT CATANZARITI:  Pharmacy Guild 27. 

EXHIBIT #PG27 WALKING HEART FOUNDATION DOCUMENTS 

PN17840  
Any re-examination? 

PN17841  
MR MOORE:  No, your Honour. 

PN17842  
VICE PRESIDENT CATANZARITI:  You're excused, Ms .  Thank you 
for your attendance?---Thank you. 

<THE WITNESS WITHDREW [3.45 PM] 

PN17843  
VICE PRESIDENT CATANZARITI:  We'll take a short adjournment before the 
next witness - is it by video link? 

PN17844  
MR MOORE:  Before your Honour adjourns, I might liaise with my learned 
friends and Mr , who was meant to be third this afternoon, we'd seek 
to interpose him now.  I don't understand there's any problem with that.  He's here 
in person but he needs to get back to Sydney. 
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VICE PRESIDENT CATANZARITI:  Let's go on with Mr .  Go 
ahead. 

PN17846  
MR MOORE:  Call Mr  

PN17847  
VICE PRESIDENT CATANZARITI:  Is someone getting him? 

PN17848  
MR MOORE:  Yes, he's coming now. 

PN17849  
THE ASSOCIATE:  Would you please state your name and whatever address you 
work at? 

PN17850  
MR :  My name is  and I work at the 

 for . 

< , SWORN [3.46 PM] 

EXAMINATION-IN-CHIEF BY MR MOORE [3.46 PM] 

PN17851  
MR MOORE:  Mr , could you please repeat for the benefit of the 
Commission your full name and address?---  (address 
supplied). 

PN17852  
Mr , what's your occupation?---I'm a sales assistant, team leader at 

 at  

PN17853  
Mr , have you prepared a witness statement for this 
proceeding?---(No audible reply) 

PN17854  
Have you prepared a witness statement for the purposes of this case?---I have, yes. 

PN17855  
If I can hand the witness - I'll just hand you a copy of the witness statement.  Is 
that a copy of the witness statement you prepared for this proceeding comprised of 
16 paragraphs and dated 5 October 2015?---Yes. 

PN17856  
Have you read that recently, Mr ?---Yes. 

PN17857  
Are there any changes or corrections you want to make to it?---No. 
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PN17858  
Is its contents true and correct?---It's true, yes. 

PN17859  
Thank you.  I tender that, if the Commission pleases. 

PN17860  
VICE PRESIDENT CATANZARITI:  SDA16. 

EXHIBIT #SDA16 WITNESS STATEMENT OF  
 DATED 05/10/2015 

PN17861  
MR MOORE:  Thank you.  If you just wait there, Mr . 

CROSS-EXAMINATION BY MR WHEELAHAN [3.48 PM] 

PN17862  
MR WHEELAHAN:  Mr , you've worked in the business for 15 
years?---Yes. 

PN17863  
The roster that you set out at paragraph 6, for how many years have you been 
working that roster?---15 years. 

PN17864  
Fifteen years?---Mm-hm. 

PN17865  
I take it from that that when you took the job, you knew that you would be 
working Sundays?---Yes. 

PN17866  
Can I ask, are the other retail shops at  also open on each 
Sunday?---Yes. 

PN17867  
At paragraph 13, you say that you don't like working Sundays but the penalties are 
critical.  Is that right?---Yes. 

PN17868  
It's your position that you rely on those penalty rates financially and that it's 
crucial, in your words, that you receive them, correct?---Yes. 

PN17869  
If I can just hand up for assistance a table to the Bench and to my learned friend 
and the witness, this will just make it more efficient.  Do you have that,  

?---Yes. 
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It's just extracted from your statement.  You'll see in the second column you have 
15 hours each fortnight.  You agree with that?---Yes. 

PN17871  
Currently with your loading that equates to $592.50 for working those 15 hours, 
correct?---Yes. 

PN17872  
If it was reduced to a 50 per cent loading, you would receive $444.45.  Do you 
agree with that?---Yes. 

PN17873  
So what I suggest to you is that even with that loading of course you would still 
work Sundays because in your own words it's crucial that you work when you can 
get a loading?---Not at 50 per cent.  100 per cent, yes, or 200 per cent. 

PN17874  
So you're saying that 150 per cent or a 50 per cent loading, you would not work 
Sundays?---No. 

PN17875  
Well paragraph 15 you've said that; 

PN17876  
The penalty rates are crucial to assisting me to meet my financial obligations. 

PN17877  
Do you see that?---Where does it say that? 

PN17878  
Your paragraph 13, you've said here; 

PN17879  
The Sunday penalty rate goes some way to making up for the disadvantages - 

PN17880  
and it's crucial to assisting you to meet your financial obligations?---To work 
Sunday, yes. 

PN17881  
Because of the loading, it's crucial?---Yes. 

PN17882  
In your own words it's crucial?---The double time. 

PN17883  
Without it'd be difficult to provide for your family?---It will affect me, yes. 
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That's right.  Well even if it was 50 per cent, because it's so crucial, you would 
still work those days because you need the income and not loading?---No, I 
wouldn't. 

PN17885  
You would not work at all?---No, not the Sunday though. 

PN17886  
So you would rather work during the week with no loading than work on Sunday 
with a 50 per cent loading.  Is that right?---And the Saturday. 

PN17887  
And the Saturday?---Yes. 

PN17888  
Sorry, presently you don't work Fridays and Saturdays?---No. 

PN17889  
Now, if you were - your position is rather than work on a Sunday with a 50 per 
cent loading, you would work on a Friday with no loading.  Is that right?---I 
would work Friday.  I would work a Monday through to Saturday. 

PN17890  
You would work six days a week instead?---Because if - I wouldn't work - I 
wouldn't work - or even the five, but I would make sure the Saturday is included.  
I would not work the Sunday if that was the case, if it got reduced. 

PN17891  
So you would work more hours to make sure that you earn the same 
amount?---No, same hours, but if that was the case and I had to reduce the 50 per 
cent, I would work the Saturday and not the Sunday, because the Sunday was at 
double time. 

PN17892  
I didn't hear the last - - - ?---Sunday was - - - 

PN17893  
Yes?---If Sunday is double time, yes. 

PN17894  
But Saturday is not double-time?---No.  So if you were to reduce - if the Sunday 
was to be reduced, then - - - 

PN17895  
To a 50 per cent loading, so you still get a loading?---Yes.  And then I would 
work the Saturday instead, not the Sunday. 

PN17896  
You would not work Sunday?---No, I would work the Saturday if it was reduced. 
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PN17897  
What loading will you get on Saturday?---Time and a half. 

PN17898  
So you won't get the same loading as you would - - - ?---Time and a quarter. 

PN17899  
- - - on a Sunday?---No. 

PN17900  
So you would earn less?---No, you would earn more on Saturday.  You would 
earn the same. 

PN17901  
You would earn less than if you had worked the Sunday?---If it was changed, yes. 

PN17902  
Yes.  Now, Saturday, though, currently is your day off, and that is, I take it, when 
you refer to spending quality time with your family and children?---It is.  Saturday 
is more of a - like, a day where I have to catch up on things and do things, so. 

PN17903  
And so you would prefer to work Saturday at a quarter loading and move those 
things to a Sunday and Friday on your roster.  Is that right?---If the 100 per cent or 
200 per cent was taken away, yes, I would rather work the Saturday, because 
there's no point in me working the Sunday. 

PN17904  
Well, I suggest there is a point, because you are still earning more money with a 
50 per cent loading than a 25 per cent loading do you accept that?---Yes, but it's 
not - - - 

PN17905  
No, just in terms of financials?---Yes. 

PN17906  
Do you accept that financially you are better off with a 50 per cent loading than 
25 per cent loading?---Yes. 

PN17907  
And your evidence to this Commission is that penalty rates are crucial to assist 
you to meet financial obligations?---Mm-hm. 

PN17908  
Are they not so crucial that you can afford to give up the difference between a 25 
and 50 per cent loading?  Is that right?---The 50 to 25 in terms of the Sunday, 
there's more value of the Sunday if I didn't work.  If I had to change, because the 
Saturday - being that much of a difference, I mean, there's more of a difference on 
the Sunday in the rate. 
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PN17909  
I think you misunderstood my question.  I'm picking up your paragraph about this 
being crucial to you financially, and suggesting it's not so high as you put it 
because on your own evidence you're prepared to give up - in the two scenarios 
I've put to you, in a choice between Sunday with a 50 per cent loading and 
Saturday with a 25 per cent loading, is your evidence is you would work 
Saturday.  That's correct, isn't it?---Sorry, can you repeat that? 

PN17910  
You understand in your own statement you've elevated how crucial these penalty 
rates are to meeting your financial obligations?---The Sunday rates, yes. 

PN17911  
Yes.  You don't walk away from that.  Is that right?---The Sunday rate, yes; 
working Sunday. 

PN17912  
The financial penalties you receive on that day are crucial to you?---On the 
Sunday, yes. 

PN17913  
And if you had a choice between working Sunday with 50 per cent or Saturday 
with 25 per cent, your evidence is you would work the Saturday?---I didn't say 
that in here, but I - - - 

PN17914  
I'm asking you now that that's what you said.  I put to you a scenario:  that if 
Sunday is reduced to 50 per cent, you said, "I'd rather work Saturday, which is 25 
per cent."  Is that right?---Yes. 

PN17915  
Okay.  What follows from that, that I'm putting to you, is that you understand that 
you are prepared to accept less income and work on Saturday?---Yes. 

PN17916  
Yes.  And so what follows is it's not so crucial as you suggest at paragraph 13 that 
you must earn the double time rate to survive, is it?---If I work on the Sunday, it is 
worth it. 

PN17917  
It's not whether it's worth it, it's not the value, it's that whether it is crucial to assist 
you to meet your financial obligations.  I'm suggesting to you that you've 
overstated that.  Do you accept that you've overstated that?---I don't understand. 

PN17918  
You don't need Sunday double time penalty rates to financially meet your needs - 
to survive?---On Sunday - on Sunday, yes I do.  I do. 

PN17919  
You need it in its entirety, do you?---Yes, because it's double time. 

***  XXN MR WHEELAHAN 



PN17920  
On Friday and Saturday do you go out at all socially?---Not really, no. 

PN17921  
No?---Not that much. 

PN17922  
Do you go to restaurants?---Beg your pardon? 

PN17923  
Do you go to restaurants?---On a rare occasion. 

PN17924  
Do you smoke or drink?---I don't smoke, no. 

PN17925  
Do you drink?---Sometimes. 

PN17926  
All right.  What would you spend every week on drink?---I reckon probably about 
$50. 

PN17927  
All right.  Well, that's $100 a fortnight.  If the penalty rates were reduced by 50 
per cent loading, the difference is - and this is the last column of the table - $148.  
So in terms of necessary expenditure, you're talking then about a $50 difference.  
Is that right, if I take off the drink?---If you'd take off what, sorry? 

PN17928  
Expenditure on discretionary spending - spending on drinking.  If you take away 
the hundred dollars - you could not spend that hundred dollars.  Correct?---Yes. 

PN17929  
And so you could survive with a reduction to 50 per cent for Sunday work.  You 
could still survive?---But I wouldn't work the Sunday. 

PN17930  
So what you would do instead is work for less money on a Saturday.  That's your 
evidence.  You would work on Saturday with a lower loading, less money, rather 
than work the Sunday?---Yes. 

PN17931  
Yes.  Presently you've given evidence about Sunday interfering with your social 
life.  You previously just said you don't really go out much anyway.  Your shift 
finishes at 1.30 pm.  How long does it take to get home?---About half an hour, 
because I've got to wait for public transport. 

PN17932  
All right.  So you're home by about 2 pm?---Yes, most of the time. 

***  XXN MR WHEELAHAN 



PN17933  
And you have the remainder of the day to attend the various social occasions; 
barbecues, birthdays, and so forth.  Correct?---Depending. 

PN17934  
Well, if it's in Sunday morning, you can't, if it is in Sunday afternoon - - -
?---Depending where it is.  Depending on the location. 

PN17935  
Yes.  Sunday afternoon, you could?---Like I said, depending on the location. 

PN17936  
All right.  You can travel and make that time available to attend social 
functions?---If I have a car at the time. 

PN17937  
All right.  And Saturday?---What's that? 

PN17938  
On Saturdays is there any issue with attending social functions or - - - ?---No, 
because most of the functions, don't usually happen on Saturdays for me.  And 
even if they do, they're at night and I can't attend. 

PN17939  
All right.  You don't work Saturday.  Is that correct?---No, I don't. 

PN17940  
And you don't work Friday?---Correct. 

PN17941  
All right.  No further questions. 

PN17942  
VICE PRESIDENT CATANZARITI:  Do you want to tender that table? 

PN17943  
MR WHEELAHAN:  Yes, please.  I just tender it as an aide.  It's obviously 
manufactured by my instructor. 

PN17944  
VICE PRESIDENT CATANZARITI:  That will be Retail 9. 

EXHIBIT #RETAIL 9 TABLE EXTRACTED FROM STATEMENT 
OF  

RE-EXAMINATION BY MR SECK [12.44 PM] 

***  RXN MR SECK 

PN17945  
MR MOORE:  Mr , you said in answer to a question from my 
learned friend that if the Sunday penalty rates were reduced to 50 per cent from 



100 per cent, that you wouldn't work on the Sunday, but you would work on the 
Saturday at 25 per cent?---Yes. 

PN17946  
Why would you do that?---Because there's - for the amount that you're losing, it's 
more - I find it more valuable for me to - and more quality of life if I'm going to 
lose that much, spending it with my family on the Sunday. 

PN17947  
Thank you.  Nothing further. 

PN17948  
VICE PRESIDENT CATANZARITI:  Thank you.  You're excused. 

<THE WITNESS WITHDREW [4.02 PM] 

PN17949  
VICE PRESIDENT CATANZARITI:  We will take a short adjournment to allow 
the video link for Ms  

SHORT ADJOURNMENT [4.02 PM] 

RESUMED [4.11 PM] 

PN17950  
VICE PRESIDENT CATANZARITI:  Yes. 

PN17951  
MR MOORE:  Your Honour, the next witness is Ms .  Before I call 
her, can I tell you that as I understand it we've resolved the objections in relation 
to that statement.  The resolution requires a minor amendment.  If I could ask that 
that be made now.  The amendment is in paragraph 4. 

PN17952  
VICE PRESIDENT CATANZARITI:  Yes. 

PN17953  
MR MOORE:  Which reads: 

PN17954  
If I had a choice I would prefer not to work weekends, but - - - 

PN17955  
And after the word "but" if the following words could be inserted: 

PN17956  
I don't think that it is - - - 

***  RXN MR SECK 

PN17957  



And then continue with the words "possible at ", and deleting the words 
"that's just not".  Is that amendment clear? 

PN17958  
VICE PRESIDENT CATANZARITI:  "If I had a choice I would prefer not to 
work weekends. I don't think that it is possible at ." 

PN17959  
MR MOORE:  That's right.  The other matter just to inform the Bench about in 
resolution of the objection is that the following sentence which commences" 

PN17960  
If I refuse to work weekends - - - 

PN17961  
That sentence is put forward as the witness's belief and as explaining the basis for 
what is set out in the first sentence. 

PN17962  
VICE PRESIDENT CATANZARITI:  Thank you. 

PN17963  
MR MOORE:  I call Ms .  Ms  is on the video I understand. 

< , AFFIRMED [4.14 PM] 

EXAMINATION-IN-CHIEF BY MR MOORE [4.14 PM] 

PN17964  
Ms , it's Steven Moore here, barrister for the SDA.  Can you hear me 
okay?---Yes, Steven, thank you. 

PN17965  
Ms , could you please repeat for the transcript your full name and 
address?--- , . 

PN17966  
Thank you.  What's your occupation, Ms ?---I'm a team member at . 

PN17967  
Thank you.  Ms , you have prepared a statement for use in this 
proceeding?---Yes, I have. 

PN17968  
Do you have a copy of that statement with you?---Yes, I do. 

PN17969  
That statement is dated 5 October 2015 and is comprised of 10 paragraphs; that's 
right?---Yes, that is correct. 

***  XN MR MOORE 



PN17970  
Have you read that statement recently?---Yes, I have. 

PN17971  
Ms , can I draw your attention to paragraph 4.  You see the first sentence 
there, "If I had a choice"?---Yes. 

PN17972  
It has been agreed that that sentence will read as follows: 

PN17973  
If I had a choice I would prefer not to work weekends, but I don't think that is 
possible at . 

PN17974  
Do you understand that change?---Yes, I do. 

PN17975  
Do you have any other changes or corrections which you wish to make to your 
statement?---In paragraph 5 in regards to wages I'd just like to bring the attention 
that the fortnightly pay is gross earnings. 

PN17976  
Yes?---Okay.  That's not stated there. 

PN17977  
Your fortnightly pay which you state is $1,606.75 is a gross amount, is that 
right?---That is correct. 

PN17978  
Are there any other changes or corrections you wish to make to your 
statement?---No, thank you. 

PN17979  
Are its contents true and correct?---Yes, they are. 

PN17980  
Thank you.  I tender that statement if the Commission pleases. 

EXHIBIT #SDA17 STATEMENT OF  DATED 
05/10/15 

PN17981  
Thank you, your Honour.  Ms , if you just wait there, the other barristers will 
ask you some questions?---Thank you. 

CROSS-EXAMINATION BY MR WHEELAHAN [4.17 PM] 

***  XXN MR WHEELAHAN 

PN17982  



MR WHEELAHAN:  Ms , it's Patrick Wheelahan, barrister, here.  At 
paragraph 10 of your statement you have said that you rely on the penalties to 
boost your take home pay: 

PN17983  
And if they were reduced it would be even harder for me to survive financially 
than at present. 

PN17984  
Is it your position that your current take home pay with the Sunday penalty rates 
is just sufficient for you to financially survive?---Yes, I would say that. 

PN17985  
All right.  If the rates were reduced by 50 per cent to a 50 per cent loading it's the 
position then given that any penalty is critical that you would still work on the 
Sunday so that you could financially survive?---I would have to.  As it's part of 
my roster I would have to. 

PN17986  
Prior to  where did you work?---Prior I was a cleaner. 

PN17987  
Did you work weekends in that job?---No, that was after hours. 

PN17988  
All right.  Your current roster that you have has you working one Sunday each 
fortnight?---Correct. 

PN17989  
For how long has that roster been in place?---This particular roster would be two 
years, but prior to that I would have been expected to work every second weekend 
regardless of my roster. 

PN17990  
So for 10 years you have worked every second weekend, is that right?---Yes, 
since I've been at . 

PN17991  
When you applied for the job at  you understood that they were a retail 
business that was open on the weekends?---Yes. 

PN17992  
You chose to accept a job that you knew would require you to work on the 
weekends?---It was part of my roster, yes. 

PN17993  
Not only part of your roster you knew that when applying for a retail job with a 
retail employer that opened on weekends that you would be required to work on 
weekends?---It's expected of you, yes. 

***  XXN MR WHEELAHAN 



PN17994  
You haven't sought any other alternative employment in retail businesses that 
don't require weekend work?---I don't understand the question. 

PN17995  
Well, you haven't sought or looked for another job in a retail business that doesn't 
require you to work on weekends?---I don't know of any retail jobs that don't 
require you to work on weekends. 

PN17996  
But you haven't enquired or looked?---No, I haven't needed to. 

PN17997  
Can I ask you the age of your children?---Twenty-seven, 25, 19, 17. 

PN17998  
So at paragraph 8 what period are you talking about where you say: 

PN17999  
They're young, I had trouble working on the weekends. 

PN18000  
?---I'm a sole parent and I have been for the last 12 years.  I've had to find 
employment to support my children, and that's what that refers to. 

PN18001  
So does it mean that you did or didn't work on the weekends?---I had to, I was 
expected to work on the weekends because of my roster. 

PN18002  
Every second weekend?---Every second weekend, yes. 

PN18003  
Do you plan your activities in advance as best you can so that they're on the 
weekend that you are not working?---Now, yes. 

PN18004  
Any other activities - when you say now, presumably you have had the roster for 
10 years, every second weekend you would plan social activities, other non-work 
activities for you on the second weekend that you are not working as best you 
could?---Yes, correct.  Yes, correct. 

PN18005  
I have no further questions. 

PN18006  
VICE PRESIDENT CATANZARITI:  Yes, Mr Izzo. 

CROSS-EXAMINATION BY MR IZZO [4.22 PM] 

***  XXN MR IZZO 



PN18007  
MR IZZO:  Ms , I have a few questions for you as well.  My name is Mr 
Izzo.  Sorry, can you hear me, Ms ?---Yes, I can hear you, thank you. 

PN18008  
You talk at paragraph 9 of your statement about the fact that many of your family 
work more regular weekday hours, I think that's the last line of the paragraph.  By 
that do you mean that they work during weekdays?---Yes, weekdays. 

PN18009  
So when they are off work your complaint is, or the thing that you find 
undesirable is that when they're off work on the weekend you're actually working, 
at least every second week?---Correct. 

PN18010  
And that's the case in relation to both Saturday and Sunday, once every fortnight, 
is that right?---Yes. 

PN18011  
At paragraph 8 where you talk about the trouble associated with working on 
weekends can I assume that your point here is that - - - 

PN18012  
MR MOORE:  I object to the question.  My friend hasn't yet asked it.  Can I be 
heard on the objection? 

PN18013  
VICE PRESIDENT CATANZARITI:  He hasn't asked the question. 

PN18014  
MR MOORE:  He doesn't need to because this ground has been traversed, 
paragraph 8 has been asked about.  I have heard enough of what the question is.  
In the case of the expert witnesses Mr Dowling and I were expected by the Full 
Bench and did ensure that we did not cross over the same terrain of cross-
examination.  The employer representatives don't get two bites of the cherry, they 
need to allocate amongst themselves the topics for cross-examination.  Mr Izzo is 
not at liberty as I understand the approach the Full Bench has adopted - - - 

PN18015  
VICE PRESIDENT CATANZARITI:  That is the approach the Full Bench has 
taken. 

PN18016  
MR IZZO:  Your Honour, I am quite happy to answer the objection because there 
is a response to it, but unfortunately I think it's probably best done in the absence 
of the witness. 

PN18017  
VICE PRESIDENT CATANZARITI:  Ms , we are going to mute you at the 
moment. 

***  XXN MR IZZO 



<THE WITNESS WITHDREW [4.24 PM] 

PN18018  
Ms , can you hear me?  Yes, Mr Izzo. 

PN18019  
MR IZZO:  Your Honour, I agree that the approach that's been set out at the 
beginning of this hearing is that where there were multiple parties cross-
examining the parties should ensure that there's no replication in terms of the 
issues that are subject of cross-examination.  I am intending on testing a 
proposition that is different to what has been tested previously.  What I am 
proposing to analyse with Ms  is the disability Ms  experiences working 
on Saturday compared to that vis-à-vis working on a Sunday.  That is something 
that has not been the subject of cross-examination.  I am asking one or two 
questions leading up to that and, yes, I am referring to some of the things in 
paragraph 8, but the issues I am going to are different to what has already been 
undertaken by the advocates for the NRA and ARA.  So I don't think we have that 
replication occurring. 

PN18020  
MR MOORE:  I don't press the objection. 

PN18021  
VICE PRESIDENT CATANZARITI:  Thank you.  We will just get Ms  
back. 

< , RECALLED ON FORMER 
AFFIRMATION [4.26 PM] 

CROSS-EXAMINATION BY MR IZZO [4.26 PM] 

PN18022  
VICE PRESIDENT CATANZARITI:  Ms , can you hear us?---Yes, I can 
hear you. 

PN18023  
Thank you.  Mr Izzo will continue to ask you a question, Ms ?---Thank you. 

PN18024  
MR IZZO:  Thank you, Ms .  You talk at paragraph 8 about the trouble 
associated with working on weekends because your children want to participate in 
school or social activities including birthday parties.  Do you see that in your 
statement?---Yes. 

PN18025  
Can I assume that your point here is that these parties occur on weekends, or these 
social occasions occur on weekends as opposed to during the week.  Is that 
right?---Yes. 

***  XXN MR IZZO 

PN18026  



And so if you're working on the weekend you can't attend and you miss 
out?---Yes. 

PN18027  
You also talk about sport; did all your children play sport?---No. 

PN18028  
How many of your four children played sport?---Possibly two. 

PN18029  
When was those sporting commitments held, on what days?---Mostly at school, 
Fridays and Wednesdays. 

PN18030  
You also talk about your own social life, do you have friends that you sometimes 
catch up with?---Yes. 

PN18031  
When would you usually try and catch up with those friends?---After work 
because of my roster. 

PN18032  
What about when your roster doesn't have you working on weekends, do you try 
and catch up with them some time on the weekend as well?---Yes, on the 
weekends. 

PN18033  
So that might be Friday night or a Saturday night?---No, usually Saturday, coffee. 

PN18034  
So can I ask you this, Ms , in relation to - and I apologise if the question is a 
bit long-winded and please ask me if you need me to repeat it, but when you 
consider the level of intrusion caused to your social life when you work on a 
Saturday and when you work on a Sunday is there any difference between that 
level of intrusion between the Saturday and the Sunday, or is it merely that there 
is a level of intrusion that's about the same when you have to work on a 
weekend?---(No audible reply) 

PN18035  
VICE PRESIDENT CATANZARITI:  Ms , can you hear us?  There's a sound 
problem. 

PN18036  
WITNESS:  Can you hear me? 

PN18037  
VICE PRESIDENT CATANZARITI:  We can hear you now.  Did you hear the 
question, Ms ?---Yes, yes.  Did you hear my response? 

***  XXN MR IZZO 

PN18038  



No, we didn't hear your response.  Can you repeat your response to Mr Izzo's 
question?---Okay, sorry.  Sorry.  The answer to the question the level of the 
intrusion is about the same. 

PN18039  
MR IZZO:  Thank you, Ms .  I have no further questions, thank you. 

PN18040  
VICE PRESIDENT CATANZARITI:  Mr Moore? 

PN18041  
MR MOORE:  No, your Honour. 

PN18042  
VICE PRESIDENT CATANZARITI:  Thank you, Ms , you're excused.  
Thanks for your evidence today?---Thank you. 

PN18043  
We will take a short adjournment for the next witness. 

<THE WITNESS WITHDREW [4.29 PM] 

SHORT ADJOURNMENT [4.29 PM] 

RESUMED [4.36 PM] 

PN18044  
VICE PRESIDENT CATANZARITI:  Ms Forsyth. 

PN18045  
MR FORSYTH:  Yes, your Honour, I call Mr . 

< , AFFIRMED [4.36 PM] 

EXAMINATION-IN-CHIEF BY MS FORSYTH [4.36 PM] 

PN18046  
MR FORSYTH:  Mr , if you could please, for the benefit of the Full 
Bench, state your full name, please?---My name is . 

PN18047  
And your address is (address supplied), is that correct?---Yes, that's correct. 

PN18048  
And what's your current occupation, Mr ?---I work at  at P  

 in sales. 

PN18049  
Thank you.  And have you prepared a witness statement for the purposes of these 
proceedings?---Yes. 

***  XN MS FORSYTH 



PN18050  
Have you got a copy of that witness statement in front of you?---Yes, I do. 

PN18051  
Is that witness statement some 13 paragraphs and dated 5 October 2015?---Yes, it 
is. 

PN18052  
Have you had an opportunity to recently review that witness statement, Mr 

?---Yes, I have. 

PN18053  
Are the contents of that witness statement true and correct?---Yes, it is. 

PN18054  
Your Honour, if I may tender that witness statement? 

PN18055  
VICE PRESIDENT CATANZARITI:  SDA18. 

EXHIBIT #SDA18 WITNESS STATEMENT OF  
DATED 05/10/2015 

PN18056  
MR FORSYTH:  Thank you.  Your Honour, Mr , just remain seated 
there.  Some other Barristers are going to ask you some questions?---Okay. 

CROSS-EXAMINATION BY MR WHEELAHAN [4.38 PM] 

PN18057  
MR WHEELAHAN:  Mr , my name is Patrick Wheelahan.  Can I ask you 
about your statement?  You say in it that you are heavily reliant upon penalty 
rates.  That's correct?---Yes, that's correct. 

PN18058  
And that if you lost your penalty rates that you would struggle to work additional 
hours to make up the loss because of your personal circumstances.  Is that 
right?---Yes, that's correct. 

PN18059  
And is it the case that you are earning just enough to financially survive?---Yes, 
that is correct. 

PN18060  
All right.  So given those three matters, can I suggest this to you.  If the Sunday 
penalty rates were reduced from 100 per cent loading to a 50 per cent loading, 
firstly, that still constitutes a loading of 50 per cent that you would get if you 
worked on a Sunday, correct?---Yes. 

***  XXN MR WHEELAHAN 

PN18061  



And given your evidence about your very difficult financial circumstances, I 
suggest that you'd still work that Sunday, albeit that the loading was 50 per cent 
and not 100?---Yes, that would be correct. 

PN18062  
At , you've worked there for 15 years, have you?---Yes, that's 
correct. 

PN18063  
And I take it, or I'll ask you it.  At , are all the retailers open on 
Saturday and Sunday?---The  is 24 hours, so every day of the year. 

PN18064  
And has that been the case for 15 years?---Yes, that's correct. 

PN18065  
And when you applied for that job at that retail shop, did you know that you'd be 
working Sundays?---Yes, I did. 

PN18066  
All right.  And have you ever said that you don't want to work the Sundays?---We 
don't get a choice. 

PN18067  
All right, but when you took the job, you knew it involved Sunday work, 
correct?---Yes, that's correct. 

PN18068  
And you agreed to take the job on that basis, correct?---Yes, that's correct. 

PN18069  
And you haven't sought any alternative job in the last 15 years in retail that doesn't 
require Sunday work, have you?---No, I haven't, for the simple reason that I am 
on a disability pension and the work there entails, at the , I'm able to 
manage with my disability. 

PN18070  
Well, the question was about, you didn't look for another job that might entail the 
same work but not on a Sunday, have you?---No, that's correct. 

PN18071  
All right, I've no further questions. 

PN18072  
VICE PRESIDENT CATANZARITI:  Thank you.  Yes, Mr Izzo? 

CROSS-EXAMINATION BY MR IZZO [4.41 PM] 

***  XXN MR IZZO 

PN18073  



MR IZZO:  Mr , Mr Izzo here from Melbourne as well.  You've got your 
statement there in front of you, I take it?---Yes, that's correct. 

PN18074  
At paragraph 11 of your statement, you talk about missing out on social activities 
because of your work hours and particularly your week 2 roster?---Yes. 

PN18075  
So I take it, you don't really miss out on many social activities in week 1 because 
you don't work on weekends in week 1, is that right?---That is correct. 

PN18076  
But in week 2, when you work weekends, you find you start to miss out on social 
activities?---Yes, that's correct. 

PN18077  
Now, I take it these social events are on Saturdays and Sundays, is that 
right?---Some are on Saturdays, some are on Sundays. 

PN18078  
And what about evening events, dinners and things like that, are they mainly 
Friday and Saturday nights?---Usually on Saturday nights. 

PN18079  
And you've also talked about a  that you're a part of and that you 
spend a bit of time being involved with.  Now, they have monthly meetings, as I 
understand, that occur during the week each month.  Is that correct?---  are 
actually on a Sunday every month and meetings are on a Friday night every week. 

PN18080  
Now, there's also, from what I understand, some two-day events that go across the 
weekend, is that right,  as it were?---Yes, that's correct. 

PN18081  
And what happens with them?  Do they usually start on a Saturday and finish on a 
Sunday?---Yes.  What happens is, is sometimes we, because of the  

, it's unable to be done on one day, so they start off on a Saturday,  
, stay overnight and then . 

PN18082  
Right, thank you.  Now, and so they would be – I've had a look at the website of 

 and they talk about  and they use the word 
" " to describe certain social activities.  I take it that's those kind of  
rights that you're talking about is also when they refer to .  Is that 
right?---Yes, that's correct. 

***  XXN MR IZZO 

PN18083  
And how often would they occur?  About once a month?---For my particular 
chapter, it is once a month.  We also, because we're actually a National 

 and we have four chapters in Perth, we are able to go to more 



fundraisers.  Some of our northern chapters have particular fundraisers on certain 
weekends.  Just recently, I actually had to take annual leave to attend a major one 
which was for .  I was working and I had no choice but to take annual 
leave to attend. 

PN18084  
Right, and that  one, was that a two-day one as well, was it?---No, that 
was one that was actually on a Sunday. 

PN18085  
Okay?---But of course, it starts quite early in the morning. 

PN18086  
Now, you refer to your children.  Do either of your children play sport?---No. 

PN18087  
Just bear with me one moment.  So can I ask you this question, Mr , and 
it's a bit long-winded, so I'm happy to repeat it if you need.  In terms of week 2, 
when you have that weekend work, in your mind, is the level of intrusion into 
your social life the same when you compare Saturday to working on a Sunday?  
So your concern with week 2 is really that you have an intrusion into your social 
life and that occurs both on a Saturday and a Sunday.  Is that right?---Yes, that's 
correct. 

PN18088  
And the level of that intrusion is about the same, whether it's a Saturday or a 
Sunday, there's still that intrusion?---Well, most of the intrusions are usually on a 
Saturday night, because a lot of my friends and people who I associate with who 
usually work on a Friday, so most occasions usually happen on a Saturday night 
and I can't go to them because I have to be in bed quite early to start work on 
Sunday morning, early. 

PN18089  
Thank you, Mr .  No further questions. 

PN18090  
VICE PRESIDENT CATANZARITI:  Re-examination? 

PN18091  
MR FORSYTH:  No re-examination, your Honour. 

PN18092  
VICE PRESIDENT CATANZARITI:  Thank you.  The Commission's adjourned 
until 9 o'clock tomorrow morning. 

<THE WITNESS WITHDREW [4.46 PM] 

ADJOURNED UNTIL WEDNESDAY, 21 OCTOBER 2015  [4.46 PM] 

***  XXN MR IZZO 



LIST OF WITNESSES, EXHIBITS AND MFIs 

 

JORGE-DANIEL LEROY D'ORELI, SWORN ............................................. PN17094 

EXAMINATION-IN-CHIEF BY MR WHEELAHAN .................................. PN17094 

EXHIBIT #RETAIL 8 STATEMENT OF LEROY D'ORELI DATED 
13/10/2015 ........................................................................................................... PN17123 

CROSS-EXAMINATION BY MR MOORE .................................................. PN17123 

THE WITNESS WITHDREW ......................................................................... PN17219 

ANDREW TOPP, SWORN .............................................................................. PN17230 

EXAMINATION-IN-CHIEF BY MR SECK .................................................. PN17230 

EXHIBIT #PG25 AFFIDAVIT OF ANDREW TOPP ................................... PN17245 

CROSS-EXAMINATION BY MR MOORE .................................................. PN17246 

RE-EXAMINATION BY MR SECK ............................................................... PN17370 

THE WITNESS WITHDREW ......................................................................... PN17382 

EMILY JANE BAXTER, SWORN .................................................................. PN17403 

EXAMINATION-IN-CHIEF BY MR IZZO ................................................... PN17403 

EXHIBIT #ABI9 STATEMENT OF EMILY BAXTER AS AMENDED 
DATED 10/08/2015 PLUS ANNEXURES ....................................................... PN17432 

EXHIBIT #ABI10 SUPPLEMENTARY STATEMENT OF EMILY 
BAXTER DATED 09/10/2015........................................................................... PN17432 

CROSS-EXAMINATION BY MR MOORE .................................................. PN17432 

RE-EXAMINATION BY MR IZZO ................................................................ PN17531 

THE WITNESS WITHDREW ......................................................................... PN17535 

 AFFIRMED ................................................................ PN17622 

EXAMINATION-IN-CHIEF BY MR MOORE ............................................. PN17622 

EXHIBIT #SDA15 WITNESS STATEMENT OF  
DATED 05/10/2015 ............................................................................................ PN17635 

CROSS-EXAMINATION BY MR SECK ....................................................... PN17635 

EXHIBIT #PG26 SA WATER BUNDLE OF DOCUMENTS ...................... PN17782 



EXHIBIT #PG27 WALKING HEART FOUNDATION DOCUMENTS .... PN17839 

THE WITNESS WITHDREW ......................................................................... PN17842 

, SWORN .......................................................... PN17850 

EXAMINATION-IN-CHIEF BY MR MOORE ............................................. PN17850 

EXHIBIT #SDA16 WITNESS STATEMENT OF  
 DATED 05/10/2015 ........................................................ PN17860 

CROSS-EXAMINATION BY MR WHEELAHAN ....................................... PN17861 

EXHIBIT #RETAIL 9 TABLE EXTRACTED FROM STATEMENT OF 
............................................................................ PN17944 

RE-EXAMINATION BY MR SECK ............................................................... PN17944 

THE WITNESS WITHDREW ......................................................................... PN17948 

 , AFFIRMED ............................................................. PN17963 

EXAMINATION-IN-CHIEF BY MR MOORE ............................................. PN17963 

EXHIBIT #SDA17 STATEMENT OF   DATED 
05/10/15 ............................................................................................................... PN17980 

CROSS-EXAMINATION BY MR WHEELAHAN ....................................... PN17981 

CROSS-EXAMINATION BY MR IZZO ........................................................ PN18006 

THE WITNESS WITHDREW ......................................................................... PN18017 

 , RECALLED ON FORMER AFFIRMATION .... PN18021 

CROSS-EXAMINATION BY MR IZZO ........................................................ PN18021 

THE WITNESS WITHDREW ......................................................................... PN18043 

, AFFIRMED ..................................................................... PN18045 

EXAMINATION-IN-CHIEF BY MS FORSYTH .......................................... PN18045 

EXHIBIT #SDA18 WITNESS STATEMENT OF  
DATED 05/10/2015 ............................................................................................ PN18055 

CROSS-EXAMINATION BY MR WHEELAHAN ....................................... PN18056 

CROSS-EXAMINATION BY MR IZZO ........................................................ PN18072 

THE WITNESS WITHDREW ......................................................................... PN18092 

 




